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1. The relevant statutory law of limitation operative at the time was 
the Indian Limitation Act 1908; and after 1963, the Limitation Act 
1963 even though there is a similarity between the two legislations. 

2. It is to be mentioned that Suit No. 5 was filed on behalf of the 
deities Jhrough .- Its next friend, Plaintiff No. 3 on 01.07. 1989. 
Pertinently, much before 1989, it was well within the knowledge of 
the said Plaintiff, who claims himself a worshiper, that the 
premises in issue was already under attachment and Suits No. 3 
(by the Shebaits) and Suit No. 1 had already been filed. Thus, Suit 
No. 5 is barred by 'limitation in respect of both the plaintiffs in Suit 
5. 

A. PROVISIONS OF LIMITATION ACT, 1908: 
The following provisions of the Limitation Act, 1908 are important 
for the purposes of defining the applicant, plaintiff, defendant, suit, 
trustee: 

'Section 2. Definitions: 
2(1) "applicant" includes any person from or through whom 
an applicant derives his right to apply. 

2(4) "def((ndant" includes any person from or through whom 
a defendant derives his liability to be sued. 

2(8) "plaintiff" includes any person from or through whom a 
plaintiff derives his right to sue. 

2(1 O)"suit" does not include an appeal or an application: and 

2(11) "trustee"· does not include a Benamidar, a mortgagee 
remaining in possession after the mortgage· has been 
satisfied, or a wrong-doer in possession without title.' 

The essential purpose of the law of limitation is to ensure an end to 
litigation at a definitive time, subject to modifications and just 
.exceptions. At-the determination of the period of limitation, the right 
'to such property shall be extinguished. 

'Section 3. Dismissal of suit, etc. instituted, etc. after 
period of limitation. 
Subject to the provisions contained in sections 4 to 25 
(inclusive), every suit instituted, appeal preferred, and 

NOTE ON LIMITATION 
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Once time has begun to run, no subsequent disability or inability to 
sue steps, except tJnder ~tiptJl~ted circumstances. 

'Section 9. Continuous running of time. 
Where once time has begun to run; no eubsequent disability 
or inability to sue stops it: 
Provided that where letters or administration to the estate of 
a creditor have been granted to his debtor, the running of 

I 

Section 4. Where Court is closed whenpertod expires. 
Where the period of/imitation prescribed for any suit, appeal 
or application expires on a day when the Court is closed, the 
suit appeal or application may be instituted, preferred. or 
made on the day that the Court re-opens. : 

· . Section 5. Extension of period in 'certain case. 
Any appeal or application for [a revision or] a review of 
judgment or for leave to appeal. or any other application to 
which this section may be made applicable {by or under any 
enactment]for the time being in force may be admitted after 
the period of limitation prescribed therefore, when the 
appellant or applicant satisfies the Goud that he had 
sufficient cause for not preferring the appeal or making the 
application within such period. 

Explanation. ---Th~ fact that th~ app~llant or applicant was 
misled by any order, practice or judgment of the High Court 
in ascerlaining or computing the prescribed period of 
limitation may be sufficient cause within tne meahing' of this 
section.' 

application made after the period of limitation prescribed 
therefore by the First Schedule shall be dismissed although 
limitation has not been set up as a defence. 

Explanation. ---A suit is instituted] in ordinary cases, when 
the plaint is presented to the proper otticer; in the case of a 
pauper, when his application for leave to sue as a pauper is 
made; end, in the case of a claim against a company which 
is being would up by the Court, when the claimant first sends 
in his claim to the official liquidator: 
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I 

But also consider B. K. Mukherjea says that the property is not 
vested in the shebait or mutwalli (See pg. 304, pr. 6.80} and that 
the property was vested in Almighty God. (See pg. 304, pr 6. 79) 

f. dramatic change in some aspects of the law of limitation 
occurred as a result of the decision of the Privy Council in Vidya 
Varuthi Thirtha v. Balusami Ayyar (1922) 48 IA 302 (See Volume 
~44 - Preliminary Note at Serial No. 1) which, though concerned 
with the alienation of property, had wider implications leading to 
statutory changes in 1929 which left manaosrs of religiouo 
endowments (like shebaits and mutwallis) in the position of 
express trustees as per the amendment of Section. 

'From the above review of the gerveral law relating to Hindu 
and Mahommedan pious institutions it would prima tecie 
follow that an alienation by a manager or superior by 
whatever· name called cannot be treated as the act of a 
"trustee "to whom property has been "conveyed in trust" and 
who 'byvitiue thereof has the c~jj/jCity vested in him which is 
possessed by· a "trustee" in the English law. Of course, ·a 
Hinda or a Mahommedan may "convey in trust" a specific ' 
property to ·a 'particular individual for a specific and definite 
purpose, and place himself expressly under the English law 
·whenthe person to whom the legal ownership is transferred 
would become a trustee in the specific sense of the term.' 

, Vidya Varuthi (1922) at pg. 319 

8. BACKGROUND TO SECTION 10: 
' 

the time prescribed for a suit to recover the debt shall be 
, suspended while the administration continues.' 

At the end of the period of limitation prescribed in the Ad for 
instituting a suit for possession of property, the right to the property 

I .. . I , 

i:s extinguished. 

· 'Section 28~ Extinguishment of right to property. 
. At the determination of the period hereby limited to any 

person for instituting a suit for possession of any property, 
hisrightto such property shall be extinguished' 
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I 

Notwithstanding anything hereinbefore contained, no s/Jit- 
against a person in whom property has become vested in 
trust for any specific purpose, or against his legal 
representatives or 'assigns (not being assigns for velueble 
consideration), for the purpose . of following in his or their 
hands such property or the proceeds thereoi, or for :an 

I I I' 

Section 10. Suits against express trustees and th@ir 
I 

representatives. 

'Section 10. Suits against express trustees and their 
representatives. 

Notwithstanding anything hereinbefore contained, no suit­ 
agains( a person in whom property has become vested in 
trust for any specific purpose, or against his legal 
representatives or assigns (not being assigns for valuable 
consideration), for the purpose of following in his or their 
hands such property or the proceeds thereof, or for an 
account of such property or proceeds shall be barred by any 
length of time.' 

ai After 1929, Section 10 reads as follows: 

Twelve 
Years 

144.. For possession of 
immovable property or any 
interest therein not·· hereby · 
otherwise specially provided for 

Twelve 
Years 

134. To recover possession of 
immovable property· conveyed 
or -bequeathed in trust or 
mortgaged and afterwards 
transferred by the trustee .ac_ 

FA9PI:~~~~@ for a· valuable 
consideration. 

The date of the 
transfer. 
(The termination a 
quo amended in 
1929 to read, "when 
the transfer 
becomes known to 
the plaintiff') 

· When . · the 
possession of the 
defendant becomes 
adverse to the 
plaintiff. 

QJ Before 1929 Section 10 of the Limitation Act read as follows: 

·'°'.- S.• rt B.· .K .. Muk.h.erje···a pg. 299 13e<JV'lle 19 o 8 - J 9 2..!J 
• Afte1 f~ end 1e29 the relevant provision otllmitation were: 

• The relevant Articles of limitation before 1929 were as follows: 
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account of such property or proceeds shall be barred by any 
length of time. 

Explanation- For the purposes of this section any property 
comprised in. a Hindu, Muhammadan or Buddhist religious or 
charitable endowment shall be deemed to be property 
vested in trust for a specific 'purpose, and the manager of 
f!hY such propertyshall be deemed to be the trustee thereof.' 
· Exptenetion added by the Indian Limitation 

(Arndt.) Act, 1929 (1of1929) 

@ Section 10 on a plain reading covers the following situations: 

Suits filed against: . 
11 a person in whom property has become vested in trust for a 

specific purpose, . 
0 le.gal representatives and assigns of such trustee; 

but does not cover: 
Ill an assign of such trustee for valuable consideration. 

The suitcan be filed for the purpose of: 
It followiri~ in tl1~ hands of the trustee such property, 
:n following in the hands of the trustee the proceeds of such 

property, 
rn for an account of such property orproceeds. 

The absence. of the words 'by or against' in the opening words 
of the Section is telling, and the Section clearly does not 
contemplate suits by a trustee against third parties. 

o See Palaniandi . Gramani Manickammal v. V ... Murugappa 
Gremen], Al~ 1 ~~5 Mad 493 (paqe 485) 

f . \"l\'. P-.y6l.it~v~, ~n,,y ~~ 4W ~~l'1_11\ r-.v-J.."'""'~ .r.s M,._"'-~ ~M~t-; M.--~~uv.cA.r A-ttL l9 2.~ P~ l":ts- t.st~\"~ .,,J.,v:oeHL"~ f~!'<~1'~ ~ 
Q After 1963, Section 10 read as follows: re.,,_~~J.. l f"~·~N~ l>-Lt!d-'""'4!'_ -. 

I ""'"~ + l:at.kr 
Section 10. Suits against express trustees and their 
representatives. 
Notwithstanding anything contained in the · foregoing 
provisions of this Act, no suit against a person in whom 
property has become vested in trust for any specific 
purpose, or against his legal representatives or assigns (not 
being assigns for valuable consideration), torthe purpose of 
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C. Suits on behalf of the idols or debutter property could only be 
filed by shsbalts andbv worshippers only upon default by the 
shebalt 

In Bishwanath v. Sri Thakur Radha Ballabhi, AIR 1967 SC 1044 
(See Volume A67 ~Compilation on Shebait at Serial No. 10) which 
has been relied upon· by the Plaintiffs in Suit No. 5 to claim the 
status of perpetual minor for the. idol, the Supreme Court has held 
that it is well settled that: 

"(1) An idol ofa Hindu temple is a juridical person> (2) when 
there is a Shebait,, ordjnari!y no person other than the 

Twelve The death, 
Years resignation or 

' removal · of the 
transferor. 

1348. By the manager of 
al-lindu, Muhammadan or 
Buddhist religious or charitable 
endowment to. .·. recover 
possession of . immovable 
property comprised in the 
endowment which has been 
transferred by a previous 
manager for a valuable 
consideration. 

following in his or their hands such property, or the proceeds 
thereof, or for an account of such property or proceeds, shall 
be barred by any length of time. 
Explanation-For ~he purposes of this section any property 
comprised in a Hindu, Muslim or Buddhist religious. or 
charitable endowment shall be deemed to be property 
vested in trust for a· specific purpose al)~ the manager of the 
property shall be deemed to be the trustee thereof' · 

., Additions were made by inserting A~icle 134A and 1348: 

134A. To set aside a transfer of When the transfer 
immovable property comprised Twelve becomes known to 
in a Hindu, Muhammadan or Years the plaintiff. 
Buddhist religious or charitable 
endowment, made by a 
manager thereof for a value 
consideration. www.vadaprativada.in
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(i) The weight of judicial precedent negates the proposition that the 
law of limitation does not apply to an idol and should apply mutatis 
mutandis to the Plaintiff No. 2. · 

o The observation in Bishwanath v. Sri Thakur Rad ha Ballabhi, 
AIR 1967 SC 1044 (at paras 10, 11) (See Volume A67 ...... 
Compilation on· Shebait at Serial No. 10) that the deity is a 
perpetual minor not made in the context of limitation. 

· o The argument that the deity being a perpetual .minor, the law 
of limitation would not apply was considered and rejected in 

a Chttar Mal v. Panchu Lal ILR (1926) 48 All 348 (page 
351t 

"If the rule were enforced the property of a god 
would not fetch any money in the market when 
need arose· to transfer it for the benefit of the 
temple where the idol may be installed. JJ 

111 Damodar Das v. Lakhan Das (1909-10) 37 IA 147 
(page 1'51) 

11 Suiendrakrishna Roy v. Sree Sree lshwar 
Bhubaneswari Thakurani AIR 1933 Cal 295 (page 303) 
(confirmed by the Privy Council in eppeelin AIR 1937 
PC 185) 

= Redhekttshne Das v. RadharamanaSwami AIR 1949 
Ori. f(paras 14-15) 

D. ~UDICIAL DECISIONS ON LIMITATION AND MINOR DEITY 

Although the deity is treated as a minor, this is not so for the 
purposes of limitation 

. Sitebeit. cen represent the idol; and (3) worshippers of an idol 
are its beneficiaries, though on/yin a spiritual sense." 

111 After the insertion of Article 134A, worshippers could challenge 
any alienation by the shebait under that Article which as Justice 
BK Mukherjea put it 

" .. .in effect, rendered it possible for worshippers to take 
timelyection" 
(e.g. Section 92 CPC) for setting aside alienation. 
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o Limitation Act is a self-contained code, and scope and 
applicability of provisions cannot be extended by .analogy or 
implication. (See A.S.K. Krishnappa Chettiw v. $. V. V. 
Somiah AIR 1964 SC 227{page 232 at para 13)). 

o Therefore, it follows that a right to claim· in perpetuity, being 
contrary to the very object of the law of limitation cannot be 
read in unless it is specifically provided for by the legislature. 
ThE:) Limitation Act, 1908 specifies only one instance in 
Section 10 where a right to claim survives in perpetuity; This 
cannot be expanded by reading into the section what is not 
contemplated therein. 

(iii) The onus is on the party claiming acquisition of title through 
adverse possession to establish that it was in fact in possession. 
There is no evidence to indicate that Muslims lost possession of 
the suit property after the communal riot on 27.0~.1.~~4. On the 
contrary, the records indicate that Muslim's continued in 
possession of the suit property. Therefore, there is no question of 

I 

• Chamelibai Vallabhadas & Ore. v. Ramcha'ndrajee & 
Ors. AIR 1964 MP 167 (Para 17.-.24) (See Volume A67 
- Compilation oh Shebait at Serial No. 8) · 

11 Sree Sree /shwaree Bhubaneshwaree Thakurani v. 
Braja Nath De. 1937 2 PC 447 (Page 457-458) 

(ii) The proposition that the law of limitation doe~ not apply to an idol 
is contrary to basic principles ofthe law of limitation 

o The. object of the law of limitation, as described by the 
Supreme Court in Pundlik Jalam Patil v. Executive Engineer, 
Ja!gaon Medium Project, {2008) 17 SCC 448 (paras 26~28) 
is: 
"Statutes of limitation are sometimes described as "statutes 
of peace". An unlimited and perpetual threat of limitation 
creates insecurity and uncertainty; some kind of limitation is 
essential for public order." 

11 Sarangadeva Periya Matam v. R. Goundar AIR 1966 
SC 1603 (page 1606 at para 8) 
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This is a case to recover property alienated by trustee for the trusts 
or debts by creating a subsequent trust to reverse the sale, The 
Court did not accept the argument the advent of a new trustee 
could create a new period of limitation (pp177-~). Article 134 dealt 
with recovery of possession including. mortgage transferred by a 
trustee. Article 144 dealt with possession of immoveable property 
not provioeci for. Both carried a limitation of 12 years which had 
already gone passed. Section 10 for following trust property was 
also not available because in this case it fell within the exception 
that alienation was for valuable consideration. 

(ii) Chettre Kumeriv. Mohan Bikram AIR 1931 PC 196 

This concerned a widow to a Rajah claiming under a will and lease 
suing for rent of mortgaged property. The defendant filed a suit 
claiming all of the Rajah's property. The main issue was whether 
the defendant'stitle was barred by the limitation of 12years under 
Article 144 for possession of any property where limitation was not 
provided for. Ths Court concluded that this Article 144 would not 
apply butthe residuary Article 120 which would apply and Section 
10 was not attracted either. The Court held that the rent suit would 
succeed and the defendant's suit would fail. Rejecting the 
argument that there was a continuing trust in the defendant in 
place ofthe .. Rajah, the Court observed: 

E. The cases cited by Mr. Parasaran, Sr. Adv. on limitation have been 
examined below: : 

(i) Sub,baiy'J v. Mahamad AIR 1923 PC 175 
' . 

any right, whatsoever, having been acquired against the Muslims 
by adverse possession even after 1934. 

o Karnataka Board of Waqf v. Government of India & Ors. 
(2004) 10 SCC 779 (Para 11-12) 

o Ravinder Kaur Grewal and Ors. v. Manjit Kaur and Ors. 
2019 SCC OnLine SC 975 (Para 25) 

The Suit No. 5 filed by the idol and Janam Bhumi do not satisfy any 
limitation requirement ·in this case. Therefore, applying S~ction 28 of the 
Limitation Act, .. 1908,· the rights, if any, of the Shebait, ;;~s well as the 
Deity, in the suit property stood extinguished on the date of filing of their 
respective suits. 
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(iii) Jagajit Singh v. Partab Bahadur AIR 1942 · PCA7 is a case 
directly on property in the hands of the Receiver under Section 145 
of the Cr.P.C. The defendant appellant that he was the 'rightful 
proprietor' against the Raja of Kapurthala. This was also a case 

'The Indian law does not recoqnize legal end ecuiieble 
estates: Juttendromohun Tagore v. Ganendromohun 
Tagore (1872) L.R. I.A. Sup. Vol. 47, 71 and Webb v. 
Macpherson (1903) L.R. 30 I.A. 238, 245, s.c .. 5 Born. L.R.. 838. 
By that law, therefore, there can be but one "owner," and where 
the • property is vested in a. trustee, the "owner" must, their 
Lordships think, be the trustee. This is the view embodied in 
the Indian Trusts Act, 1882.: see Sections 3, 55, 56; etc. The 
Act was only extended to Bengal in 1913, and it ·has been 
assumed at the bar that it would a,cc,ordinr;;ly .have no 
application to the present. ease. Their Lordships are not 
satisfied that this is necessarily correct having regard to the 
saving clause at the end of a 1 of the Act, but they think that the 
question is of no importence in the present case, as the material 
provisions of the Act only embody the principles upon which the 
law has been administered in India iromvery early times. The 
trustee is, in their Lordships' opinion, ttie "owner" of the trust 
property, the right of the beneficiary being in a proper case to 
call upon the trustee to convey to him. The enforcement of this 
right would, their Lordships think, be b'arred after six years 
under Art. 120 of the Indian Limitation Act, and itihe beneficiary 
has allowed this period to expire without suing, · he cannot 
affe'rvVards file a po~sessory suit, as until ·conveyance he ls not 
the owner. It is clear that such a trust as is relied upon in the 
present case would not fall within Section 1 Oaf the Indian 
Limitation Act, as it would be impossible to .. hold .. that· the 
properties which vested in the appellant under the te;ms of the 
wills which have been proved were so: Vf!Sted for the specific 
purpose of making them over to the respondent.' 

Thus fanciful claims by a supposed trustee as owner are not to be 
accepted. 
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11 The right to apply for execution of decree, like the one 
before us is a single indivisible right, and not a composite 
right consisting of different smaller rights based on the 
decree holders remedies.,. To give such a meaning would be 
to split up the single right into parcels ... We, would then be 
face to face 'with'different periods of limitation as regards one 
and the same decree" 

The Court also reminded that (at p. 868) 

" While the courts necessarily are astute in fraud checking or 
fighting fraud, it should be borne in mind that statutes of 
limitation are statutes of repose)' 

(v) 'Srinivee v, Mahabir (1951) SCR 277 concerned a suit for specific 
performance while the defendant claimed the consideration was a 
loan. The plaintiff was awarded a decree of the amount paid with 
interest. <The Court allowed the alternative prayer because the 
defendant had admitted and relied on it as a defence. Relying on 
the Privy Council in Raja Mohun's case (1942-43) 70 IA 1, the 
Court held that any alternative plea should not prejudice the 
Respondent (at 282-3). 

(vi) Bhinka v, Charan Singh (1959) Supp, SCR 798 deals with a 
situation concerning Section 145 of the Cr. P. C. and a claim by 

where the Deputy Magistrate had consigned the case to the 
records. On limitation, the Court observed: · 

"vvltn regaid .io the statutory period of limitation, Arlicle 47 
does not apply as there is no order of possession by the 
Magistrate under Arlicle 145 Criminal Cr. P. 0. as the suit is 
one for declaration of title, it seems clear that ~rticle 142 and 
144 do not apply, and their Lordships agree with the Chief 
Court thetthe suit is governed by Arlicle 120.' 

On the issue of adverse possession the Court observed: 

a .•. it is well established that adverse possession against an 
existing title must be actual and not constructive" 

(iv) In Yesbwent v. Walchand (1950) SCR 852 (a case of alleged 
fraud), the Court warned against breaking up a right into different 
smaller right.s (at 862-3) 
I 
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But, the Court went one step further (p .. 809) 

"But the contention may be negative onebroeiier basis, Can 
it be said that the possession by virtue of an order, of a 
Magistrate under the provisions df s. 145 of the Criminal 
Procedure Code is one in accordance with the provision of 
the law for the time being in force. It appears to us thet the 
words 'possession in accordance with the law for the time 
/J~ing in totc« in the context can only meen possession for 
the time being in force" 

What follows is that if the Nirmohi Akhara claimed/possession in 
their Suit No. 3, they would have to establish a foundation for this 
to be legal possession. Without any such factual foundation, no 
relief in this regard· can be super-added. This is in addition to the 
submission that no such claim for possessionwas even asked for. 

in iorce" 

"If the appellants did not did not take possession of the 
disputed lands, did they retain possession ... The dichotomy 
between taking and retaining indicates that they are mutually 
exclusive apply to two different situations. The word 'taking' 
applies to a person taking possession of a land otherwise 
than in accordance with the provisions of the law while the 
word 'retaining' to a person taking possession in accorcjance 
with the provisions of the law but subsequentlyretaining the 
same illegally. So construed, the appellants' possession of 
the lands being illegal from the inception, they could not be 
described as persons retainingpossession ctthe said /ands 
in accordance with the provislott of any law torthe time being 

. ' 

the .Zamindar under the UP Tenancy Act 1939. The Court 
discussing the import ofSection 145 Cr.P.C., which Mr. Parasaran 
in the present case relied on the first paragraph on page 808, held 
that ther$ could be possession if they were not in possession 
before on the date of the Section 145 Cr.P.C. 

But he omitted to read the following on the illegality of the 
possession (on p. 808-9): 
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(vii) Rukhmebei. Lal Laxminarayan (1959) 2 SCR 253 concerned 
raising a new point based on facts and law without a foundation in 
the pleading in a joint family matter. While holding that the 
documents on which the right was claimed were sham, the Court 
observed that a new plea could not be raised if not raised before 
the District Court and the pleadings were not amended: 

'The gppg//ant did not take this plea in the writt~n ~trJtfimf?nt; 
nor was there any issue in reslect thereof, though as many 
es 12 issues were raised; nor does the judgment of the 
learned District Judge disclose that the appellant raised any 
such plea. For the first time the plea ... was raised before the 
High Court, and even then, the argument was that the 
consequential relief should have been for partition ... ( which 
he should· have asked for as ruled by the High Court) ... It is 
not necessary in this case to express our opinion on the 
question whether the consequential relief should have been 
asked for; for this question should have been raised at the 
ea fliest point in time in which' event the plaintiff could have 
asked for necessary amendment to comply with the provision 
of Section 42 of the Specific Relief Act. In the circumstences 
we are not justified in allowing the appellant tb raise the plea 
before us" ' 

This is relevant for both the question of 'continuing wrong' (which 
was not raised) or possession (for the purposes of limitation) which 
was justa word in the plaint not grounded in any manner in the ' 
petition itself. 

However, the Court allowed the plea of limitation to be raised 
because(at 286) · 

"no further facts ... would hav~ tCJ be proved in of this plee." 
Thus unequivocal foundation facts are needed in the original plaint 
to sustain a new plea. 

The Court considered the applicationciting Sir Benod Mitter: (at 
p287) 

"There can b,e no 'right to sue' until there is an of the right 
ass~rt~a in the suit its infrinrJefJ'.ent or at least a clear and 
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10. The concept of recurring cause ·of action arising in a 
matter of this nature is · difficult to comprehend. In 
Balakrishna Sava/ram Pujari Waghmare v. Shree 
Ohyaneshwar Maharaj Sansthan1 n was noticed ,that a 
cause of action which is complete cannot be recurring cause 
of action as in the present case. When the workers 

unequivocal threat to infringe that right , by the defendant 
against whom that suit is instituted" 

The Court then observed (at 288) : 

'The legal situation may be briefly stated thus: The right to 
sue under Section 120 of the Limitation Acieccrues when 
the defendant has clearly and unequivocelly threatened to 
infringe the right asserted by the plaintiff in the suit. Every 
threat by a party to such a right, ·however ineffective and 
innocuous it may be cannot be considered to be a clear and 
unequivocal threat so as. to compel': 'him to file the suit. 
Whether a particular threat gives rise to· a compulsory cause 
of action· depends on the question whether that threat 
effectively invades or jeapordizes the said right" 

It is thus clear that an unequivocal foundation has to be raised to 
support a relief which has, perforce, been raised in the High Court. 

(viii) Raju. Ram Maize Products v, Industrial Court of MP (2001) 4 
SCC 492 simply says that the time of limitation under Jhe M.P. 
Industrial Relations Act· 1960 of two years began when' the cause 
of action was complete, and calculates HJiS from 'specific dates. 
The Court observed that there was no recurring cause of action (pr 
9, 10 and 11) 

"9. . .. Therefore, even taking that two years' period from the 
date of the dispute either taking the date on which when they 
were refused work when they made ·a ·demand that they 
should be allowed to do work with Oushyant Kumar or when 
they made a demand after th~ order made by the Lcibour 
Court on an interim application directing them to resume 
work or calling off the strike, the applications filed are beyond 
the period of limitation prescribed under Section 62 of the 
Act. 
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·,demanded that they should be allowed to resume work and 
· they were not allowed to resume work, the cause of action · 

was complete. In such a case the workers going on 
demanding each day to resume work would noterise at all. 
The question of demanding to' allow to do work even on 
refusal does not stand to reason. 

11. In that view of the matter, We think that the High Court 
and the Lebour Court ·fell into an error in analysing and 
understahc}ing the matter. In this view, we think the view · 
taken by the lndustrialCourt to· the extent that the cause of 
action had commenced at any rate on 1-3-1986 is correct. 
Reckoning from that date, the period of limitation of two 
years had :been over by the time the applications were filed." 

f. Conclu$lon; 

------------ a) Section 10 of the Limitation Act does not apply to this 
case. 

b)0 Suit No. 5 could not have been filed when the deity was 
/ being well represented through its shebait and there is no 

grievance against the shebait whose removal has not 
been sought. There is no alienation pursued. 

c) The defence 6f ~~rpetual minor cannot help the Plaintiffs 
in Suit No. 5 for the reason that the deity. was already 
represented by the shebiat and a suit can be filed by a 
worshiper, as a nexffriend, only when the shebait is found 
to have been acting adversely to the interest of the deity. 
However, no such allegation has been made by the next 
friend against the shebait. 

d) It is settled law that a deity is not a minor for the purpose 
of limitation. 

e) Therefore, under any circumstance, Suit 5 was not 
maintainable as there was no cause of action for filing of 
Suit No. 5, even otherwise, whichever provision cf the 
Limitation Act is applicable, Suit No. 5 would be barred by 
limitation. 
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MANICKAMMAL v~ MURUGA:PPA (Cornish, J.) Madirm.~ 403 
., .. , .. ~1..~.,.,1n to be .the property of accusec12. . A. l R~ 1935 Madbras 483 

and 4 admitted before the CUJW.ENYEN AND 00RNISIL JJ .. 
Court that the · aruval p ' - • aZaniandi Gramani J.Yl anickam17z.IBZ . · 

to their household and Appellant. 
after the Sunday. 

they have withdrawn these 
too, we think they are almost 

erb[1inly true. The 9,ruval has its. handle 
c with rope and tied with cloth, 

its identity could not . have been 
mIElulllr•oM by any person familiar with it. 

to summarise the evidence 
accused 1 it shows that be was 

aware 0£ the hrge sum of money in 
notes which the ~eceasea had on his 
person and that he accompanied him 
when at about. 2 a,, m. be set out for 
the railway station. The deceased was 
not afterwards seen alive, and it is 
beyond doubt that be was mmderM 
that night somewhere near Anankuttai. 
The presence 0£ the body in the tank 
was discovered on the following ·v-l ed­ 
nesday and on Thursaay accused :r dis­ 
appeared from the village. Until be 
incautiously wrote the letter Ex. FF 
from Rangoon his wberea bouts were un- 
known, When he was arrested on board 
the ship at the · 1\fadras harbou:r by 
P. W. 46 he had in his possession a 
large sum of money not accounted for. 
Lastly an aruval belonging to the 
accusea's household was fauna ·in the 
tank. We think that these ciTcum .. 
stances affora. sufficient corroboration of 
the truth of the admissible statements. 
of accused 2 incriminating accused 1 to 
<jugtify hig Mil\lfotion for murder. 
Against ·accused 2 .we have these co:n~ 
iessional statements which m:e :rendered 
more cogent by thcl fact that they were 
made as a tnea.ns to an enc1-.to obtain 
help to conceal tbs' body. It is also 
proved that money was extorted from 

· him on the strength of these revelations. 
We have then the recovery of M. 0. 5 
through his instrumentn.lity and of the 
money. . We think. that he too upon 
this evidence has · been rightly con­ 
vicbed. We. accordiygly confirm the 
convictions anc1 sentences and dismiss nh~ appeal. . 

O.R.K)K.So Appeal dismissed . 

16 ·-·-· ...;.....~-~-..,......~------._.;.;:.------- 

Bamasw'a:rni Ay7-1angar, Srinh:asa 
Varadachari ana. V. S. Rarzga, Oha1i­ 
for appellant .. 

Tl. U. Gopalaratnam and 0. Pattc:.hhi­ 
raraa .Ayyangar~for :Respondent. 

Coirnish, J.-The appellant is d·:3fen­ 
da,nt 4 in t]:ie mortgage suit bTought b~;· 
the appellant in 0. S. Appeal No; 87:. of 

(<l.) · lReliigfous Em:lowim\enr-:-Pr.ivat.e i·el:i"-'i· 
o us endowment-h carr . be conv•eJr~cecl iin"' 
secu lar JP1!'0p~rty only w11!:h; ccriserat of aH 
ma le andfema'le relations o:f foundeir' in' 
ested in charity. , r.e 

A private religious endowment can be con­ 
verted into secular property only wi~h bhe cor 
sent of allthe.male and femaJe rehtions of 
founder ir:t~rested in the charity. [P, } 

(b) lRehgrntl!s lEn.dl.owmen~-JPerson .e.;pp<(IJL 
,tied to ad as rn a n a g e r of endowment t:hioiuahi 
not sll::rictly lll'ustee is for purposes of .S. 1~) 
Li mif at io n Act, in posj t.io.n of expl!'ess tnJ1s±e­ 
-lLimitation Ad (as amended. in 1BJ29) s. :n.o. ' 

Ne1ther under the Himdn law nor 5.n th" 
Moharnedan system is any nroperb· · 
to a, sbebait or mutawal.li, in~the c~se of ;;i, 

cation. Nor is any property 'Tested in· him; 
whatever property he holds for tbs idol or the 
institution he holds as rnanuger with certai. 
beneficial,. interest regulated by custom or usaga. 
However for the purpose of 8. 10,.Lim .. Act,· 
manager of a religious endowment is in tla..e sanre 
position as air expr esss t:rnstee : 1984 P C 77 
and 1922 P 0123, Ref. [JP 485 O 1i 

t c] Ad ve r se 1Possessiion-lE:r.:press T1n.1slee 
canm11t prescribe. for l:i1tle by ad".l'<elI's•e po s­ 
sesaio n ag ai nsk his benefiidary- Bui shan.-g.o 
i<>k1n15 possession of same can acq!Ul.aTF- title 
by ad•terse pdssessnon~Trusts, 

An express trustee cannot prescribe fm: .9, th_ 
by ad verse pbssession against his hBn>Jficia.171 

and'1 ~ cou:rse; the· trustee's legal :rep:res~nta - 
ti-ves or assigll:s (without valnable consideratjori, 
are ~ll !lo tieblt:r 1J0:;1r,1on than the trus·~,ae him­ 
self. :But the :rt11e does nob pre\ ent a. sbra:uge~· t 
the trust, who takes posse,s~ion of the trusu 
property indEipendently of the trustee., from· 
acq:niring title by adverse posE ession. 

[P 485 C 1, 2j 
(d) Adverse Possessimn~Possessfon •oif p:ro·­ 

' perty d"'dicat!'d tc. idol adve11se ~o · ma.inage_ 
o.lf j'<rlJoA i.s adye:rse to .idoli-ReHgiio.i.a:s E[l).t!J.ow- 

, nqenlt. .· .• ··.· 
.Possession a;dvei:se to the manage;: 0£ p1'Cr< 

pertj' dedicated to an idol is adverse to 0:Ue idol, 
and will e:xtipguish the idol's right to fo·a 1m 
pert::Y : 32 Cal 129 (P C) and 87 OaZ 885 {P C), 
Ref. . . . [P 486 0 1·1 

v. 
V. Mi~rugappa Gra11na.·ni-Respondan. 
Original Side Appeal No. 82 of 193~, 

J.Jecided on.15t.h January 1935, froL..r 
Judgment of Chief J u'stice, D/. 8th 11,r.,.".,. 1933. .m;i 

lenc~ is with 
. Os. 5 and 6, 
gree with the 
3 has not been · 
·OJ 13 Mad 4.26. 
or, 1932 Mad 391 .. 
38 Cr L J 418=·. 

e 
be accused 
guise, The 
!a.laj, J., in 
statements ez, 

ised 1 has/ e~~. 
ey was derived 
E the moveables · 
:1"11i.".ib. ~ith hls 
b. 1( ,ther sayg 
J. 'erividedl. but. 
:iature.or value. 
:tty other than, 
live, which is 
evidence of an· 
following the 

oan of Rs. 500. 
'ore sa tis:facto- 
1 of so much. a already paid. 
and. his stay· 
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Tanika.challa >rnade a will a · few 
years before his death .. This at bei:p.pt 
to dispose of his property was objected to 
by his sons, anc1 Ied to tbe matter" being 
submitted to a panchayat. The pan­ 
chayatda.rs made their award (Ex 4). 
The awarc1 recites that a garden of 6 
ca.wnies had. been dedicated to chn.rity 
by Tanibchalla for the performance 
of puja at the temple . which he had 
built there anc1 ·at th·e ·samaithi ortomhs 
in.the garden 8,pc] for'the feeding of ioo. 
uandara.rns at Tliuppon.1'.I;'; and that. his 
~ons h£1d consented. to the endowment. 
The DJwarCI. wasgiven in Mar.ch 1893. In 
M3'y following •. Tanikaehalla put up a 
stone in the garden with an inscription 
Ex. 3 (a) sttiiting that he. had built a 
temple ana hacl 'made a . pri vats 
dha,rm.am .arraµgeJ:Ifen.t · .. a:nc}. that no., 
member of his family had .·any . right to 
alienate the properby. · In December 
1893 he execu:tea a. registered deed of 
1'.1if t (Ex. 7). This deed recites: 
0 "I have built . a . Kanniaka parameswara 
temple; and have been doing· puja. To this 
temple I have made a gift." 

And. then it provides that he and bis 
wife Manonmaniwere to have .the con­ 
duct of the chadby, viz. the puja at the 
temple aJ;d the feeding ab Tirupparur, 
duri11g their lifetime. It further 
reci tea: 

1933. The mort€/ag.e was executed by 
one A'ppad urai GraD.1aui, tlie fat~er of 
defendants 1-4, and by defendants 1-3, 
and App ad urai also .. execu ted' it on be­ 
bebailf: o~ c'le£enClant 4 who was then a 
m inor , The mortgage comprised .a· plot 
of land which A ppadura.i's father, 
Tanikachala, had dedicated to a private 
temple built by Thanikachala on the 
land .. The first three dofendants were 
ex parte. But 'defendant 4 defended 
the suit. In his written statement he 
T9..ised' the plea (inter alia) that the 
particular plot h,avin$ been dedica.ted to 
-charity could not be bound by tbe mort­ 
gage. The learned Chief Justice· w bo 
tried the case permitted the· plaintiff­ 
mortg:1gee to file an additional state­ 
ment ~herein the plaintiff pleaded. that 
Appadµrai and his sons hao acquired 
title to the plot by ac1 verse possessi'on 
and that they were therefore competent 
to mortgage it. The learned trial Judge 
f ouud that a tible by aaverse possession 
had been acquired. The correctne::is of 
this finding is the sttbjec t 'of this appeal. 

.l\~~~.ICKA~~·;f~~ ,.;/··,M·~~UGAPPA (Cornish, J.). 19 . 
' . ' ' 35 

"On .·our 'death, we shall be buried in . 
abovesaid garden . and. tornqs built and t~a 
shall be done to these tombs also, by ~u)a 
Grairoani,. the son by the third wife; whorn aJu 
have appointed from among our sons in <tU.r l We 
days, anci if he happens to die withoub is-~§e 
such person. as may be appointed by him f~ e, 
among the soils of my other sons shan condJ~ 
the abovesaid dharma Kainkaryams." c 

Tanikachalla' died in May 1896 and 
Manonma ni became entitled unde~· the 
deed to the management of the endow~ 
ment. His sons however whose coose·nt 
to the dedication had been obtained 
in the panchayat award, lost lib ble Urne 
in tsM•i~~ tt!! hh~t t.'r'MhY'. In.~ebruary 
1897, they entered into a part1t100 deed 
by which they divided up their lather's 
properties, including the endowed 
garden, this last named piece of property 
being· allotted to Appadurai, The mort­ 
gage, namely t h e su it rnorbgage, of this 
properby was made in November 1922 
more than 25 years after the parbibion'. 
It bas been suggested in the n.rgument 
that it was competent to the family to ' 
pub an end to what was a private family 
endowment, and that the partition must 
be regarded as effecting this result: If 
this contention is sound, there is an 
end of the case. But we think ib can­ 
not be m ai ntwined. Assuming that as aj 
private religious endowment, it was one 
which could be converted i nbo secular!' 
property, by the consensus of the whole 
family, !;'his could only be done witbl 
the consent of all the male a -id female\ 
relations of the founder interesbecl inl 
the charity: (see Golapchanc1ra Sarkar 
Sasbri's · H'indu Law, Edri. 7, p. 860). 
Ma nonraani, as the appointed manager 
of the endowment, was inberesued in the 
charity and her consent would be neces- 
sary to the termination of it, But there 
is no evidence that sh e consented to or 
was consulted upon the partition of the 
property. She was not. a patty to the 
pe.rbi tion deed, and a ll ' that she has 
done. is to put her mark: in witness 0£ 
the execution of it by · Appad nrai arid 
his two brothers. That w i ll not be. 
proof of her consent to the conbeuts of 
the deed. The quest.ion then remaine 
whether at the date of tb.e -suit morb­ 
gage Ap1~n.c1urai and bis CQ-mortg,agors 
had obtained a tible to the enc10wed 
property by ad verse p .issession. 

'It is clear from the docure ent (Ex. 7), 
that there was a complete dedication of 
the land to the temple or. to bhe idol 
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·positfoJ:?. thanthe trustee himself. 13u~. 
the·.rhle does ·rio·b prevent a, stranger to/ 
tbs trnst, whc2 takes: possession of th~, 
trust, .Ptoperty independently of tJ;.ie/ 
trustee, from acquiring' t'itle by aaversi:, 
posse.ssion. These propositions are in-! 
dispu.table. It has been cont~nded' 
that Appadurai was the legal repre­ 
sentative, not .of Manonmani in wborr ·. 
the ma;nagement of the endowed pro­ 
perty .vested on Thanikachalala's degth 
but· of Thanikachala;, the origin al man­ 
ager or "trustee". There is 11.0 sub­ 
stance in this contention. There i!3 no· 
e'Vidence th~t on Thanika;chala's death 
Manon:tnani renounced the management .. 
It is· not to be assi.1med ·that she aid. 
She was ·ae jute rn~,n2,ger. Whether she 
carried on the duties of tbe ma(' <ge­ 
merit in the bri'ef inberval between 'her 
husband's death and the partition of the 
property by her step SODS there is IlO 
evidence to· show, and there was not 
likely to be, any evidence after the.Japse. 
0£ so many years. Manon.tnQ,ni survived 
till 19:18. · Appadurai as a son and heir 
of Tbanikachala might be his legal re­ 
presenbative· in respect of his separate 
property; but he had no locus standi to 
xepresent Thanik&chala in respect of the 
endowed property vested in the idol 
::rnd of which Manonmani was the s.p. 
pointed manager. 

Tb~ s~bstantial argument is tbat Ap- · 
padurai mllst ·be'. regarded a$ having 
take'n the property subject to t.be 
"'trust'' ancl that he was conseque:....,Jy 
in tbe· position of a trustee de son tort. 
There c·an be no dou8t that .if 4.ppa­ 
durai took the. endowed. land. subject· to 
the I "trust" he would be subject to the 
disabilities 'of an exp1·ess trustee) in­ 
cl nainl.the inability to •a.cquire a title 
to the trusb property by ·adverse .Pos­ 
session. · Thu.s, in 2 Q B ;390 · (3) Lord 
Esh er said: I . 

. "The d~ses seem to decide th;:i,t wheres, peri 
snn has assumed, either wi tb'. or without {'..on­ 
rnnt, to" f.1.Clt [l,g trugtQfl of mong7 o~ D~hfll' 
property, and· has in consequence been in pos~ 
session of or has exercised c:ornmanc1 or control 
~ver such money or property,, a, Court oi Equity 
will impose upon .him all the liabilibies of an 
express trustee." 

In the argument re~i a nee bas been 
placed on the statemen'ts in the parti­ 
ti.on deed that the pu,ja, at the tomb 8,D<3.. 
in 'tbe temp.le would be performed by 
3. Son.r v. Ash.»'ell, \18\:Jt}) :J (~ B 890-42 W R 

' 165:::69 LT 585, 

i att!d,tbereiri. There was no convey- 
000::i·1'n trust to any. person on beh8,i£ ~Du . . • . . 

''f tbe idol. There was conseq uen tly no 
,9trustee'' in the strict .sense o.f the wor_a! 

pointed. The appointment ma de in · 

~~e deed. of ~anika.challa hi:nseH and 
of Manonmam arid nhen of Raju, was the 
:;i,ppointment 0£ persons who were to act 
as ·managers . of the endowment. ~he 
distinction between a person so apporn­ 
ted and a "trustee" has been poin tea 
out by their Lordships in 44 Mad 831 
(1) ali p. 843, where they say: 

!'Neither under tp.e .Hindu Jaw ,;1or in th,~ 
D![ahoruedan system is auy property conveyed 
to a sheba.it or mutawalli, in the case of a 
dedication. Nor is arry property vested in him; . 
whatever proper ty he holds for the idol or the 
institution he holds r.s manager with certain 
bendicial interests regulated by cu~tom or 
usage.'' ' 

· We think that the deed (Ex. 7) vested 
bhe legal estate in the idol. The only 
rioht with which the manager was in- 
1e0sted was the right to manage the 
oarden and to spend the balance of any 
;rofit derived. from . it on the puja and 

l
charity. However, for the purpose of 
S .. 10, Lim. Act, a manager of a religious 
sndowmerif is in. the same position as 

I an express trustee. . This is the. e:1=f e cb of 
.the amendment introduced by way of 
'an exception to S. 10 by the Indian 
Limitation (Amendment) Act or 1929. 
The Exception says: 

"For the purposes of the section any pro­ 
perty comprised iu a Hindu religious or cha ri t­ 
able endowment, shall be deemed to be pro­ 
perty vested in trust for a specific purpose, ·and 
the manager shall be deemed. to be the trustee 
thereof." 

The amended section was in force 
when this suit was brought , arid there­ 
fore would .b e appllc&,ble to the suit :. 

11934 P 0 77 (2) .. Under S. 10 no. length 
/of time. will bar a su'it against an ex­ 
jpress trustee or .his· legal representa- 

l
tive, or assigns (not beiJJg assigns for 
valuable consideration) for the purpose 
of ,following the trust property in his or 
their b1mds. The · rul© ·is that an sx­ 
press trustee cannot prescribe for a title 
by adverse possession against his bene­ 
ficiary, and, of couriSe, ·the trustee's 
legal representatives or assigns (without 
1valuable consiaeration) are in no better 
1. Vidya. V.aruthi v. Baluswarni Ayyar, J 92'2. 

·p 0 123=135 I 0 161=48 I A 302=H Mad 881 
(PO). 

2. Mt. Allah Rakbi v. Shah Muhammad Abdur 
Rahim, 1934 P 0 77=147 IC 887=61 I A 50= 

· 56 .All 111 {P C). 

M ANJCKAMl\iAL v, MUBUG.UJ? A (Cornish, J.) 
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AppaCl.urai and Raju Gramani. There is 
no mention made pf the feeding of 
Pandararas at 'I'iruppar ur. And the 
conclusion which we have been invited 
to dra.w is that the brothers were under- 

1ta.kiug the duties of· the "trusteeship'. 
·we think that these pious resolutions 
:fo the ·partition deed signified nothing. 
It is apparent from the evidence that 

\beyond the father's annual ceremony­ 
which is a duty common ·/;o Hindu sons 
·-"'none. of the charities, puja or feeding, , 
\nstitn.tec1 by 'I'hauikachala were per­ 
formed .frop' the moment that Ap pa; 
durai usurped possession ofthe endowed 
property! ' Neither . he nor his brothers 
assumed to adt as "urustee" of ~he 1m1.­ 
perty. On the contrar~, their conduct 
shows that they took the earliest op­ 
portunity of .makirig an end of the 

·cha:rities... . 
. Turning to Appadurai's conduct with 

zegard to the dedicated property taken 
by him on the partition, there is . evi­ 
Glence that he mortgaged it in 1909 and 
again in 19 lf In 1915 he filed his 
Insolvency Petition in which he inclu­ 
ded among his assebs .t.his same pro­ 
DBrty, chiming lf :Sth 'ghirre iri it, h~ 
having four sons then living. · All these 
acts were cuine .inccnsietent with . his 
recognising- any title to the pr.operty 
remaining in the idol ·or. any right of 
Manonrnaui to rnariage the· property. It 
is impossible to believe that Ma.nonmani 
was ~ot aware of the use to which Ap­ 
padurai was putting the property. In 
our opinion the evidence establishes 
tha6 his possession became adverse from 
t be time of the partition deed, and ac­ 
cordingly 1l1 titla by' I}~M~ripbiori had 
been obtained by him to. the property 
long before the suit mortgage was exe­ 
cuted. Possession adverse b the man­ 
\a,ger of property dedicated to an idol is 
ja,d.-1-'erse to the idol; and will extinguish . Jlf. RamanuJ°a. Ayv;angar~ Accused. 
I the idol's right to the property: 32 Cal. Criminal Misc. Pet:o. No. 910 of 1934, 
1129(4) auc137qs,l.885 (5), · Decided on 5th NovembEir .1934. 

But it has been contended on the ~'-: ;l.: (a:) Letters Patent (Madxas) CL 26-:-'" 
strength of 6 Oh 42·8 (6), tb~t the pre- Judge a!lowing alleged inadmissible evi· 
sence ~f the inscribed stone (Ex~ 3-a) deuce-No objection taken either at ti.me of 

· · 'bl •th cd ving· evidence· o. l!' when Judge relfened ~o in the 11arden i.s incompat1 e w1 an ° """h , .i • ~ ii: in summing up to jury-,>' el!'e is no '"1e<1w 
intention.to hold the property a,dversely sion' on point of law-Word 'decision' doe;i 
4, J.1g,1dindr,rn,'"uh Roy v. Hemantc~ Kurus,n not cove~ c:ises where Judge b&s neveir 

Debi, (1905) 82 c,11 129=31 I A 203=$ Sar applied lm ~~nd to .the matter. and!. pro· 
6% (P' C). . . no~nced opm1on on ~il: (Per If' .. B., Madlwvan. 

5, Damod,1r Das v. Lakhan Das, (1910) 37 Cal Nair and Curgenven, JJ., Oont1:i): " · 
885:=7 Io 2eW=37 I A 147 (P 0). ·. . _ Per FzdZ f3ench (,\!!~aha.van Nair ap-a ·.~ur; 

6. Phillipson v. Gibbo.n, (1871) 6 Oh.· 428 at 483= ·''-' genven, J J~,· Dissent·mg).--The word. dec1s1on 
JO L J Ch 406=19 WR 661=2!1.L T 602. in 01. 26 should not be macle to cover a caise 

to the idol. In that case a · vendor had 
filed a bill for specific performance of a, 
contract to purchase a house. The Pu:r 
chaser's objections to title had bee~ 
overruled; but he then discovered on a, 
wall of the property an ineicription. 
stating that the title was in the East 
India Company. It was held that bhe 
vendor had not a good title. The 
Loras Justices observed: 

"When there is a, boundary. wall and tha,t 
boundary wall remains undisturbed, and an 
inscription is allowed to remain in it as evi· 
dence, or as a statement to all the world that H 
is the boundary wall of the adjoiniug proprietor, 
it seems to us idle to suppose that any ques· 
tion. of the statute of Limitatdcns, or ot adverse 
possessi~n, or of oesser of possession1 9011ld prn· · 
1'erly anse.J 1 · 

The facts in the case before us are 
very c1 ifferen t. There is evidence that 
the stope was removed from its original 
position . -in the gardenwhen some of the 
land had. been compu'lsozily acquired, 
and had been put up in another place. 
The circumstances that the stone con. 
tinned to be set up in the garden ap- · 
pears to us to have no rnore significance 
than the circumstances that the tombs " 
a.nd the tem!)le were le£~ ~lri\tli\V~hed, It 
is a pparenf from the other . evidence 
that Appad urai and his· brothers deli. 
berauel y ignored it and its purpose. 

We accordingly agree with the finding 
of the learned trial Judge that Appa. 
durs.i had acquired a title' to. the pro. 
perty in question at the time of the suit 
mortgage, and we dismiss the appeal 
with costs; 

c.RK/K.S. .Appeal . d:isni1:ssed, * * A. l R 1935 Madra$ 48£ 
(Full B~nch) 

BEASLEY, 0. J., RAMESAM, MADHAVAN 
NAIR, OURGENVEN; 00RNISa:, BURN 

AND PA:NDRANG Row, n. 
Emperor 
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• Miscelluncona Cose No, 668 of 1925. 
----.-· --·--- -- - - --- -.-.·-·-~--.- 

Bejore Mr. Justice Dela! and Mr. Justice Boys. 
OHTTAR MA.T.1 (PL.mrrwli') t. PAKOHU !AL AND ornnas 

(DEFE.~IJ)A XTS) :*" 
A ct "No. IX of 1908 (Indian Li11dtation A di) section. 7 ; 

schediile 1, article 144--A doerse pos.~ession-'-Idol~ 
A.lfonatfo·n of property bel01tgi11g to an idol. 
An idol is under no disubilitv or t,h0 Vind referred to in 

I - '( ' I ·1 

section 7 of the Indian Limitation Act, J908; and if propr::d:;t 

MISCELLANEOUS CIVIL~ 

A'ppeal alioioed _ 

Hl2Ci 
.P~acm/,et, 

23. 

JAGRU1' 
Srna:a 

t 
OORASAN 

l?AltDll. 

_1_92li_..,... be said on behalf of the other view which has not 
already been said. We agree with the decision on 
this further ground. T11e ordinary meaning of '' to 
pre-empt ''.is to purchase in preference to others, and 
pre-emption is the e:ffect of the purchase. The vendee, 
if he is successful, does in fact pre-empt and is: there­ 
fore, properly spoken of as a person claiming pre­ 
emption. Whereas " the right of pre-emption n is. 
spoken of in other parts of the Act, in this particular 
sub-section the word used with reference to what' is 
being claimed is simply pre-emption. · \Ve are fm·f.her­ 
of opinion that this interpretation satisfies another· 
test, namely,' the true construction of section 10 where 
it is quite obvious that the expression " equal '' or 
" inferior '' right of pre-emption is used. with re­ 
ference to the. vendee. It has been found that the· 
plaintiff isrelated to one of the vendors and the hus­ 
band. of the other vendor within four degrees. The· 
wajib-ul-arz filed shows that. the property in question 
was obtained by 011e of tJ1e vendors and the husband 
of the other vendor from their fathers, respectively .. 
who were own. brothers. The appeal 11111st be allowed. 
and the suit decreed. 
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·~I 

(2) (1%1) 3I I.A., 203. m (11ll0l I.L.H ... 37 C11lc., S8f5. 

helongfog to it be alienated by the manager, ad"\lflrse posses----·­ 
.sion runs against the idol just as rrgafost any other person. O:at·m 
Dam.odar Das v, ].Jalchan Da.s (1) and Jagadindra Nath Roy ~~L 

v, H e·manUf I(umri·ri CZ), referred to. P11Nmro 
• I J.JAL. 

THE facts of this case were as follows :- 
Two brothers, Ram Narain and Jai Narain 

owned a house in a street in Ajmere in equal shares. 
,J ai . Narain made a gift of his share on the 9 th of 
January, 1903, to the idol of Shri Chaturbliujji 
J.faha;raj installed in a temple in Ajmere. Under the· 
deed of· endowment he gav,e directions as to the use 
to be made of the 'income derived from the rent of half 
the house. The defendant Musammat Bishni is widow 
of a son of Ram Narain. On the 17th of April, 1905, 
the managers of the temple sold the· gifted portion of 
the house to]viusammat Bishni. On thefith-of Decem­ 
DBI, ]916, plaintiff, BO:IJ. Q~ Jai,Narain who was dead 
.at the time, sued for a declaration that the property 
io suit consisting of half the house formerly owned by 
his father was trust property; that the transfer of the 
said property to Musamrnat Bishni and her adopted 
son Panchu was null and void and that the property 
might be made over to the trustees of the temple of 
'Shri Chaturbhujji after dispossession of the two 
defendants Nos. 1 and 2. 

The defendants were Musammat Bishni, her 
adopted son Panehu and n other persons of the 
Agarwal-Marwari community of Ajmere who are des­ 
cribed in the plaint as '' panchas 'I of the Biradri 
·(brotherhood) of the Agarwal-Marwaris of Ajmere. 
The allegation in the . plaint of transfer to both 
.Musammat Bishni and her adopted son was incorrect. 
The sale was made in favour of Musammat Bishni 
alone, the adoption having taken place subsequent to 
the date of sa le. 

34B ALLARAJ3AD SERIES. VOL; XLVIII.] 
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We shall take up issue No. 2 . first, according. to 
.the sequence in which the case was argued by the 
plainbiff''s learned counsel Dr. Sen. Re argued that 
an idol suffered t:he disability of perpetual minority, 

Ca:rl'AR 
MAL 

D. 
P.rnc.ntu 

LA.c.. 

-~1-11'2_5_ The snit was instituted more than I 2 yearn after 
the d;te of sale, so it was pleaded in paragraph 11 of 
the plaint that under 1'.he provisions of section 10 of 
the Limitation Act the bar of limitation. was saved. 
Thfa plea was decided against the plaintiff and the 
reference to us does not cover that point. 

The plaintiff, having lost his case in two Courts 
in Ajmere, asked for a. reference to the B. igh Court 
under section J 7 of the Ajmere Courts Hegulation, 
No. I of 1877. 

On this reference-- 
Dr. Sw·endrrt Nath. Sen, for the applicant. 
Dr. M. L. Aganortla and Munshi Pamma Lal, .for 

the opposite parties. 
The judgement of the Court (DALAL and Bovs, 

JJ.), after setting forth the facts, thus proceeded: 
The statement submitted by the learned Addi­ 

tional District -Iudge has referred to us the following 
questions for decision :- 

(I) Whether the deed: dated the 17th. of April, 
1905, could constitute an alienation of the dedicated 
property (waqf) which was under the managementof 

· the Marwari faction of the biradri of Agarwals at 
Ajmere and thereby give rise to adverse possession. 

(2) Whether respondentNo. 1 could acquire any 
title to the said property. 

(3) Whether in the circrnustanc~s· of the present 
case respondent )fo. 1 could cla im the benefit of the 
law of limitation, especially in view of paragraphs 1 
and 2 of the wr itten statement. 

THE T;l,"DfAN LA'W REPORTS, [ YOL. XLYTIL 350 
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('?;) (1904) 81 r. A. I 203. (1) (1902.) I.L.B.. 30 Cnlc., 5139. 

so any suit by an idol at any period of time after the i9'25_. 

date of the transfer would be saved from the bar of c~~: 
limitation 'under the provisions of section 7 of the v • 

.PAXGHO 
Limitation Act. He. based his argument on a tenta- LAt, 

tiYv. QpiP.iQhl pl,lt forward by the learned author of a 
treatise on Hindu Law (Sastri's Hindu Law). At 
page 726, ·Chapter X.IV of his book, 5t.h edition, the 
present editor· of the book has made the suggestion in 
the following words ;- 

t« As regards limitation it should be considered 
whether section 7 of the Limitation Act is not applic­ 
a ble to a suit Lo, set aside an improper alienation by r.1 
sebait of the property belonging to a Hindu. god. As 

',the god is incapable of managing his property he 
' should be deemed a perpetual minor for the purpose 

of Iimitation." 

We were not referred to any ruling where this 
opinion may 'have been £ollowed .. WH]~ respect, 'ii: 
may be pointed out that in a transfer by a minor the 
question of a proper or improper alienation would 
not arise. Under the Contract Act a transfer by a 
minor would be void and not only voidable: Mohori 
Bibee v . D luirmoda« Ghos« (1). If the rule . were 
enf creed the. property of a god would not fetch anv 
money in the market when need arose to transfer it for 
the 

1benefit 
of the temple where the 1dol may be inst[ll~ 

led. The learned editor himself has quoted In Hie 
book a pronouncement of their Lordships of the Privy 
Council in conflict with this view, .Jagad1ndra Natb 
Roy v. Hemomta ,Kmnan (2). In that case a suit for 
possession was brought by a sebait of an idol and the 
High Court of Calcutta held that the idol being ;t 

juridical person, capable as such of holding property. 
limita tion started ·running against him from. the date 
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Onl1:'A1i 
;ll:ft.r. 

e, 
PA.>;Cll:O 

LAL. 

,_.....1_92_5_ of the transfer and so the suit by the sebait was tiiµe · 
barred. Their Lordships accepted this view as pro­ 
bably the true legal view when the dedication is of .the 
comp.Ietest kind known. to the law (page 209, pa.ht­ 
~raph 3). · They, however, held that limitation was 
saved because when the cause of action arose the 
sebait, to whomthe possession and manager-eat of tile 
dedicated property belonged, was a minor. So the 
right to bring a. snit for the protection- of t.hcprope~·ty 
WR,s at the time vested in a minor ·and 'such a snit 
could be brought within three years of·. the majo11ity 
of the sebait in whom the.righ] to sue had been "Vested. 
T1i is is clear authority fo1· holding tha ~ the idol was 
not considered by their Lordships to he a. minor in 
perpetuity. In a later ruling this point is made more 
cleat; That ruling is also quoted by the editor of 
Sastris Hindu .Law with great fairness: narno4a1· 
v, Laklutm. Das (1). The senior chela and. right:f:ul 
rnahant of a math transferred half the property of the 
math to another chela. .Wben the senior chela was 
succeeded by lils disciple> the fatter brought a suit for 
recovery ofpossession against the chela to whom his 
Jiredecessor had transferred half the property. Thf:' 
suit was brought 12 years after the transfer and was 
held by their Lordships to be time-barred. The~' 
observed : ( 1 The learned Judges of the High Court 
have rightly held that in' point of law: the property 
dealt with by the ekramama was prior to its date j.o 
be regarded as vested not in the rnahant, but in the 
legal enti ty, the idol, the mah ant being only his re­ 
presentative and manager. And it follows from this 
that the learned ,Judges were further ng-ht in holding 
L1at from the date of the ekrarnama: l:.he possession or 
the junior chela by virtue of the terms of thn+; ekr-ir­ 
narua was adverse to the right of the idol: rmd of the 

(11 flG10) I.L.Tl .. Oi Cnlc., 8~5. 

THE INDIAN LAW REPORTS, [VOL. XLVIIl. 352 

SCC Online Web Edition, Copyright© 2019 
Page 5 Sunday, September 15, 2019 
Printed For: Maqbool & Company. 
SCC Online Web Edition:. http://www.scconline.com 
TruePrint™ source: !LR (Allahabad) 

~(C~® 
IONLINEf 
True Prinf 

www.vadaprativada.in

www.vadaprativada.in



'Before Sir Grim.wood Mears, Ifnight, Ghirf Justfca, and Mr. rn2a 
Justice Lindsay. Ja:n~ary, 

JA.TNARAIN (DEFBNDA)lT) v. JAFAR BEG t\~1) ANOTRER __ . - 
(PI1AIBTlflIB) I. 

Aoquiescerice~Equitable doctrine of-B11ilding on the land of 
anothcr--Gircurnsta.nces disentiWng owner to clr.r.im 
demolition, 
In order that the protection of the equitable doctrine of 

acquiescence may be successfully· claimed, the following cir­ 
cumstances mus] subsist :- 

'I'he party clrdming the be-neut . of the doctrine must 
have m~~ ~istak~~s. to. bis Iegu.l rights and must have 

* Appenl No. \JO 1;f J\J2·1, under section 10. of tbe Letters Pa tent 

APP1~LLATE CIVIL. 

senibr chela as representing that idol and that there· _1\l'25 

fore the present suit was barred by limitation." (page IJ::: 
804}. We have clear authority, therefore, fr, refusing 11. 

Pmcm:r 
to accept tiie plaintiff's argument. · L.1L. 

[The judgement then proceeded to deal with the 
other two fogues,which am not mttt5rirl1 for tJ1~ p\lrpose 
of this report, J 

For these reasons our answers to the questions put 
. to us by the learned Additional Judge are:....:__ 

(1) That the transfer of the 17th of April, 1 }l05, 
was au alienation which started adverse possession in 
favour of Musamrnat Bishni, 

(2) That Musarnmat Bishni could acquire title to 
the property under the deed and by adverse possession. 

(3) That by her admission of pa.ragrnph(j l .and 2 
of the plaint Musammat Bishni was not estopped from 
putting forward 1li 1~Jefr!r of limitation. 

A copy of this judgement shall be sent tot.he c0t1rt 
which made this submission and the costs consequent 
on the reference here shall be costs in the appeal out of 
which the reference arose. The costs will be payable 
by the plaintiff. 
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M2 

Deiott ar Estate-Adverse Pos session-r--Limitatson, 

Where d ebottar property was vested in an idol and managed by the 
mahant, ori whose death his two chelas, represented by the plaintiff and 
defendant, settled a disputed right to succession by an ikrarnama in 
1874 under which each chela obtained possession of the share c.f · debott:ir 
properties allotted to him :- 

Held, in a suit brought in 1901 to eject the defendant from the pro· 
perties allotted to him, that his possession thereof was adverse to the 
idol and also to the plaintiff, ahd ·.that the suit was barred by limitation. 

APPEAL from a decree of the High Court (June 6, 190.5) 
reversing a decree ofthe Subordinate Judge of Cuttack (Septem­ 
ber 30, 1902) and dismissing the appellant's suit. 

The suit was brought on July 17, 1901, by 'the ill'ahant 
and shebait of the Sadabrata. math or temple of the Thakur 
Sri Gopal Jiu at Bhadrak, .in the district of Balasore, to eject 
the respondent from certain properties at Bibisarai, movable 
and immovable, set forth in the schedule to 'the plaint, and 
alleged by the plaintiff to be part .of the debottar and marfatdari 
property of the· idol, and as such dedicated to and required for 
the purposes of. its worship and service. 

It was further alleged by the plaintiff that Sriram Das, his 
predecessor, mahant and shebait of the Thakur and math at 
Bhadrak, on succeeding to the office of mahant, bad in the course 
of a dispute and litigation with the defendant, who claimed to be 
the successor to the said office, entered into an agreement with 
the defendant whereby the said properties were to be held by 
the defendant a.s an adhikari or manager for purposes set forth 
in the ikrarnama executed by the said parties on November 31 

' la,4, an& subordinate to the said Bhadrak math. And he sub­ 
mitted that the properties in dispute, being part of the deborrar 

* l'rnenl : Lo.RD. MACNAGHTEN, LORD COLLINS, and SIR ARTl'ilJR 
1 

WILSON. 

ON APPEAL FROM THE HIGH COURT IN BENGAL. 

ADHIKARI LAKHAN DAS DEFENDANT. Marc/12; 
June 7; 

J.C.• 

147 

AND 
PLArn"TIFF; DAMODARDAS 
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The Subordinate Judge found that Srirarn Das died on July 18, 
1889, an'd that therefore the sujt was not barred by limitation, 
As to the third issue, he found that the defendant had obtained 
possession under the .ikrarnama, and that the onus lay upon him 
to shew how and when that po~M!l!lion became adYf:lfi~ tc;> the 
mahant of the Bhadrak math, and that; be had not so shewn •. He 
held that there was no evidence of adverse possession. He gave 
the plaintiff a decree for possession of the disputed properties 
with rnesne profits from the date of the suit, with costs. 

The High Court reversed this decree. The material passage 
of its judgment is as follows :- 

"If the plaintiff claims to be the successor of Srirarn Das, 
be certainly cannot recover the · Bibisarai math, for the 

J.C. property of the said Thakur, could not be validly assigned or 
igto dealt with by the mahant Sriram Das .so as to .affect the right 

DAMODAR of the Thakur, and that in any event no such arrangement could 
DAS be operative beyond the lifetime of Srirarn Das, and that upon 

LA;~.AN his death the ikrarnarna and the arrangements thereunder 
DA$; lapsed and became ineffective. He also alleged that the defendant 

was unfit for the post of an adhikari, and that owing to his habit 
of misappropriating the profits of the debottar properties he 
was not fitted to be in possession of them. His cause of action 
was stared to have accrued. upon the death of his predecessor, 
Mahant Sriram Das, on the 5th Sraban, 1'296, corresponding 
with July 18, 1889. The plaint prayed, inter alia, for a declara­ 
tion that the disputed property was debottar as alleged, and that 
the ikrarnama was illegal and invalid, and for possession of the 
said property with mesne profits. 

The respondent set up limitation as his defence, claiming that 
neither the plaintiff nor his predecessor had been in possession of 
the disputed property within twelve years prior to the institution· 
of the suit. He denied that the plaintiffs predecessor had died 
o~ the 5th Sraban, 1296 (July 18, 1889), as alleged, and ~Hated. 
that he bad been in adverse possession of the properties in suit 
from November 3, 1874, the date of the said ikrarnama, and 
that an absolute right had accrued to him, extinguishing the 
alleged. rights of the plaintiff and bis predecessor, Mahant 
Sriram Das. 

INDIAN APPEALS. [L. R. 148 
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v. 
LA:Ke:AN 

DAS. 

(r) (1899) L. R. 27 Ind. Ap, 69; (2) (1872) 18 S, W. R. 439. 
I. L. R. 23 Madr. :Z71. (3) ( 1896) I. L. R. 23 Cale. 536, 

(4) (r878) I. L. R. 4 Cale. 327. 

"Moreover, this Courtina comparatively recent case, Nilmoni 
Singh v. Jagabcuidhu Roy (3), has affirmed the principle laid 
down by their Lordships of the Privy Council in the decision 
above referred to, and has held that each succeeding manager or 
shebait of an idol does not .g et a fresh start, as far as the 
question of limitation is concerned, on the ground of his not 
deriving title from any previous manager. The ruling in this 
case is further direct authority for holding that the possession of 
the defendant has been all along adverse, and bars the plaintiff's 

ell:l.im, ~ftd rli~ fi~ei~iM~ i~ EWll9 ChUHOU B~M~JAj~e v: Kally 
Prosonno M.ooker'jee (4) also supports this view." 

relies. 

sues merely as the trustee of the idol, to whom the two maths 
in strict legal intendment belong, he is met by the plea of 
the defendant's adverse possession of twenty-seven years. \Ve 
think there can be 110 doubt that the defendant held the disputed 
math adversely for more than twelve years even before the death 
of Sriram Das. This is apparent from Exhibits 10, 11, and 12, 
in which the defendant claimed in February, 1877, to hold the 
math by right of inheritaU:ce, though he admitted that possession 
was made over to him under the ikrarnarn a of 1874. Srirarn 
Das died in July, 1889, more than twelve years after the above 
claim. Furthermore, it would appear from the Privy Council 
decision in the case of · Gnanasarnban da Pandar a v. Velu Pan· 
dararn (1), that the plaintiffand his preceding shebaits are not 
in the position of the holders of life estates, and that the plaintiff 
is not entitled to contend that his right to sue accrued to: him 
only on the death of Srirarn Das, and that the possession of the 
defendant, which may have been adverse to Srirarn Das, was not 
adverse to him. The decision of the Privy Council above alluded 
lo is bf higher authority than the ruling of this Court in Arruth. 
.Hisser v , J uggurnath (2), on which the Subordinate Judge 

· ikrarnama provides that neither Srirarn Das nor any of his J.C. 
heirs shall ever disturb the possession. of the defendant in t9r6 
the Bibisatai math. On the other hand, if the plaintifl DAMODAR 

DAS 
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(2) I. L. R. 23 Cale. j;36. 

Thi:! fin;t Court dticided i6l filiyqur of the plaintiff, That 
decision was reversed on appeal by the High Court on the 
ground that the plaintiff's suit was barred by limitation. Their 
Lordships are of opinion that the learned judges of the High 
Court were right. 

·A. M. Dunne, for the appellant, contended that the suit was not 
barred.' The title to the properties was vested in the Thakur 
as debottar estate. Sriram Das as rnahant was simply a 
manager thereof and bad no title which he could validly assign. · 
The terms of the ikrarnarna did not purport to assign title or to 
confer on the respondent any rights beyond those of a manager · 
of the debottar properties of the idol. The right so granted and 
the possession which followed were merely For the purposes of 
management subordinate to Sriram, and did not endure beyond 
the 1ife of. Srirarn. There was no evidence of possession by way 
of title, af]v~rse to the true owner, or unafiected by a trust in his 
favour with the duty of management. The onus was upon the 
respondent to shew how and when possession under the 
ikrarnama 'became adverse to tb~ idol and to the appellant .. · 
Reference . was made to Onanasambandha Pandara v. Velu · 
Pandaram (1) and Nilmoni Singh v. Jagabandhu Roy, (2) 

The respondent did not appear. 

The judgment of their Lordships was delivered by 

Sm AHTHUR WILSON. This is an appeal. from a decision of the. 
High tourt of Calcutta, dated June 6, 1905, which overruled 
that of the Subordinate Judge of Cuttack, dated geptern6er JO, 
1902. 

The suit out of which the appeal arises was filed in the last-'. 
mentioned Court by the plaintiff appellant in his character as 
rnahant of the math or temple of a Hindu deity at Bhadrak, in 
Balasore, and the object ofthe suit was to recover possession of 
certain properties situate at Bibisarai, in Jaipur, the suit being 
based ·upon the allegation that the properties were debotrar 
~roperty, dedicated to theworsbip and service of the plaintiff's 
Thakur, and held by the defendant as an adbikari in charge .of 
what was said to be a subordinate math of Bibisarai, 
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There is now no dispute as to any question strictly of fact. 

The former rnahant was in possession of both maths and of the 
property annexed to the m.: He died leaving two chelas, between 
whom a controversy arose as to the right of succession to the 
maths and the property annexed to them. That controversy was 
settled by an arrangement embodied for the present purpose in 
an ikrarnarna dated November 3, 1874-, executed by Sriram Das, 
senior . chela, in favour of the junior chela, described· as 
Adhikari Lakhan Das, by which the math at Bhadrak was 
allotted in perpetuity to the elder chela. and his successors, while 
the math at Bibisarai and the properties annexed to it were 
allotted to the younger chela and his successors, for the purposes 
connected with his rnafh, subject to an annual payment of 
Rs. 15 towards the expenses of the Bhadrak math. The parties 
to the present suit stand in the place of the elder and younger 
chelas respectively. 

The learned judges of the .High Court have rightly held that 
in point of law the property dealt with by the ikrarnama was 
prior to its date to be regarded as vested not in the m ahant but 
in the legal entity, the idol, the mahant being only his represen­ 
tative and manager. And it follows from this that the learned 

-ju dges were further right in holding that from the date of the 
ikrarnama the possession of the junior chela, by virtue of tha 
terms of that ikrarnama, was adverse to the right of the idol 
and of the senior chela, as representing that idol, and tlv.at • 
therefore the present suit was barred by limitation. 

F~r these reasons their Lordships will humbly' advise His 
Majesty that this appeal should be dismissed. As the respondent 
has not appeared upon the hearing of the appeal, there will be no 
order as to costs. 

~olidtors for appellant : T. L. W£lson & Co. 
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lL t R. (35) 19~9 Orlis~a 1 [O. N, 1.) 
P ANIGRARI AND N.AR~.SIMHAM JJ, 

Rciclhakrishna Dtis ~Appellant v. Radha: 
•Q·c&11rn1w Swcmii cin'.d another-z-Iieepondents, 
' A. F. A. D. No. 105 of 1943, Decided on 27th August 
1948, from decree of Sub-Judge, Puri, D/- 8th May 1943. 

: (a) Hindl1J .... aw~Religious Endowment-Endow­ 
ments in temples - Usual forms stated - Supple­ 
mentary grants by other persons - Vllhen usually 
'made stated. 

Properties are 'IJSU&lly endowed by Hindus for the 
performance • ot Pujas i;n· a temple or for the perter­ 
manes of certain festivals therein or for the perfor­ 
mance of Archanas to the deity in the name of the 
donor. In the first class of caees the endowment is uti­ 
lised for conducting the necessary and vital part of 
worship and of the ritual in the temple. Otdinarily 
the Puja .is not performed in the name of the donor 
and consequently supplemental grants are made for the 
purpose of tJ.ie service being more efficiently performed. 
in the second class ol cases where the grants are made 
for the purpose of Utsavas it is usual for others to sup· 
plement the ftmds either by making permanent grants 
of land or money or by yearly contributions towards 
the celebration of the festivals. In the third class of 
cases where t,he grants are made for performing Archa· 
nas in the name of the donor, either daily or on stated 
occasions, if the funds are not sufficient to meet the ex­ 
penses, otheri3' will not come forward to supplement the 
resources. The Archana .is intended solely for the bene· 
tit of the grantor: A. I. R. {2) HJ15 Mad. 1003, Ref. 

[Para 8] 
(b) Hindu Law,..... R~ligious sects-Vaishnabite 

sects-Origin and development traced. [Para 9] 

(c) Hindu Law - Religiou~ Endowment - !dol 
- Worship;_,.__ Form of- Sankalpa for benefit of 
donor is nofnecessary preliminary unless grant is 
made for performing pariicular Service, I 

Sankalpa 'for the benent of the· donor is nbt a neces­ 
sary pr,eliminary to the daily service of a deity unless 
the grapt ofland is speciJically made for performing a 
parttauiar sexvice. Hence when the grant is devotta.r 
:and is made for the service of the deity, there is. no 
obligation on the manager to perform .Sa·nkalpa for the 
benefit of tbe donor, every day before offering ''Bhog" 
Jto the deity, · [Para 11] 

' 19~9 Q17/l 

(d) Hindu Law-Religious Endowment c-, Idol-,-­ 
Suit by next friend, for declaration of idol's right 
to revert to its original place of installation - Fact 
that next friend is disinterested is immaterial ~ 
"i!Vill · of idol must be determined by Court in 
light of what is in best interest of idol~ Ci<Jil P. C. 
(l908)i O. 32, R. 1. 

In a suit for a declaration that the allenation of the 
plaintiff deity and its installation elsewhere is agaii}st 
the will and the -interest of the pla,intiff deHy and of its 

' rights to revert to its original place of installation, tbe 
Court must determine whether it is the will of tbe 
deity to be so removed and whether it is in its inter.est 
to be so removed. It does not matter whether the "nez] 
friend" who brings the suit is wholly disinterested, 

[l'ara 12] 
, The will of the deity must be determined in the 

light of what is in the best interests of tbs idol. Wh~re. 
rival shebaits claim to represent the will of the deHy in 
conflicting ways, the duty ,of determining w,hat should 
be the will of toe. deity must uhlmately devolve upon 
the Court. [Para ~W] 

Annot~iioni ('1Hlom.) Oivil p, 011 0. BB, B. 1, N.11 
[e] Hindu !,.aw-Religious Endcwment-Aliena~ 

tiori - Estate of family idol can 'be alienated for 
legal necessity. 

As a general rule, according to Hindu law, property 
given for the maintenance of religious worship is ina­ 
lienable. Eut the manager of an endowment bas the 
same powers as a guardian of an infant to incur loans 
for necessity and such loans Will bind the idol's ?S• 
tate, Where the temple is a public temple the dedica­ 
tion may be such that the family itself could not put an 
end to it. But in the case of a family idol, the consensus 
of the whole family might give the estate another direc­ 
tion. The properties at one time devottar ma; by corn- 

. mon consent of the whole family cease to be so wodl. · 
become secular property. It is only in an ide<Jil sense 
that property can be said to belong to au idol, and the 
possession and management of it roost in the nature of 
things be entrusted to some person as the sbebait · or 
manager. The person so entrusted- must of necessity be 
empowered. to do whatever may be required for the 
service of the idol and. for the benefit and preservation 
of its properties, at least to a,,s great a degree as the 
manager of an b1fant helr. The teat is "the benefit of 
the idol". A shebait can borrow for legal necessity al.ld 
for necessaries of the deity and bind the estate of the 
deity: Case law relied on. [Para l,3] 
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IL' trespass amounts to a complete ouster the wrong is not ll', 
continuing one and suceessi vs actions will not lie on the 
principle of infrwest rei prublicae ut sitfinis litium. 
The test in applying' S. 28, is not whether the right is 
a continuing right but whether the.wrong is a continu­ 
ing wrong. Where the act or wrong. is complete, S. 23 
does not apply. [Para Hi] 

When the properties of the deity ana the idol i'Gself 
are taken possession of, the act which causes an en· 
croachment of the idol's right is at once complete and 
there is no continnanee of damage er wrong within the 
meaning of the statute. · The effect of the damage may 
continue but this does not extend the time of limita­ 
tion. When the wrong amounts. to Cl.is possession of the 
plaintiff then even although it may be a continuing 
wrong the plaintiff cannot recover possessidn after 12 
years because under S. 28, ha himself has got no right 
left which he can enforce. Tbs. real question is not 
whether the wrong i$ continuing or not, but whether 
the wrong amounts to' a complete ouster of the plaintiff 
that is to his dispossession. Case law 1·elied on. 

- . . . . [Para 16] 
Annotation: ('42-Com.) Limitation Act, S. 23, N. 2, 

3 and 16. 
(h) Civil P. C. (1908), S. 9 ...... Suit by worshipper 

against custodian of deity to lccate it in particular 
place-Plaintiff not prevented from worshipping at 
place where deity is situated - Suit is not cognica- 
ble by Civil Court. · · 

A suit by a worshipper, not based on any right to the 
property in the idol or· to an office, against its custo­ 
dians to locate it in a :particular temple instead of in 
anocher, there being no allegation th.at the plaintiff is 
prevented from worshipping the idol at the latter tern· 
ple, is not cognizable by the Civil Court : 32 Cal, 1072, 
Rel. on. · [Para 191 

Annotation: ('44·Copi.) Civil P, O~, S. 9, N. 23, Pt. 8-; 
N. 48, Pt. 5. 

B. N. Das and S. Mohanty -.for Appellant. 
Sen Giipta and B. K. Pal - fol! Respondents. 
Pan]grahi J. ~.The circumstances leading 

to this litigrLtion are not in. controversy, The 
plaintiff, Thakur Sri Radbaramna Swami, was. 
admittedly the family idol of Ranganath Deb 
Goswa.mi, ae£e:ndant 2 in this case. The father of 
defendant 2 executed a ckebafo' dated 21st Novem.. 
bsr 1909 transferring his shebayati right, the 'inam 
lands endowed for the service of the deity and 
the plaintiff idol itself to the G-uru of the qefen. 
dant 1 the then Mahant of Gangamatha Math. 
at Pnri, and pnt him in possession of the plain" 
tiff.deity. The Government of.Madras restuned 
the inam grant on 4th November 1921 as it had 
been alienated, and the purpose of the grant 
had failed. Defendant 2 thereupon applied to 
the Govermpent 0£. Madras forhanaihg over the 
net assessment of thB ·village ·bo bim so that the 
seba pnjaJ of the deity may 1oe continue~. On 
objection being taken by Defendant 1, the 
alienee, the, partii)S were referred to establish 
their rights in a civil Court a~d the collections 
f;rom the village were directed jo be kept in the 
Treasury as deposit pending the finali aajudica. 
tion of their title. Defendant 2 thereupon filed. 
a suit, T. s,.: NO. 98 of 1926, on or about 14th 
April 1926 against defendant :i. "for a ctecla~ 

(f) Hindu .Law - Religious Endowment-i-Idol -c 

Legal status of - It.Is property and can .be subject 
of gift-Right to be worshipped .at particular place 
is intangible property - Idol can be subject of ad= 
verse possession and a1so acquire rights by ad= 
verse possession - Limitation Act· (1908), S. 6, 
Art. 144, 

There is no absolute prohibition agains] the gift of 
an idol. On the contrary, the gift of an idol.under cer­ 
tain circumstances is considered a laudable a.ct .• 

· [Pai·a 1.3] 
In the eye of law idols are property. Whether the 

idol can be regarded as movable or immovable pro· 
perty, the right to be worship peel at a particular place 
or by a person may be regarded as intangible property. 
A Thakur [idol] can be tbs subject of possession and 
adverse possession. The transfer of an idol under some 
circumstances cannot, therefore, be regarded as being 
opposed to law and may be upheld. . [Para 13] , 

Idol is no doubt in a position of an infant as it can 
act only through a she bait or a manager. But he cannot 
be regarded as perpetual infant. Transactions by 01• 
against him will be governed by the Limitation Act. It 
is open to the. shebai] or any person interested in an 
endowment, to bring a suit to recover idol's property 
for devottar purposes. An idol can also acquire rights 
by adverse possession just as much as there can be ad­ 
verse possession against the idol. An idol, therefore, is 
as much subject to the law ofIimitation as a natural 
person and cannot claim exemption on the ground that 
he is a perpetual infant. Consequently, the idol's right 
to be located at a :particular place is not a continuing 
right. Tbe right can be lost by adverse possession, Gase 
lau: relied on. [Paras 14 & 15] 

Annotation: ('42-Com.) Limitation Act, S. 6, N. BO; 
Arts. 142 and 144 N. 49. 

(g) Limitation Act (1908), S. 23 - Continuing 
wrong - What amounts to, stated - Continuance 
of injurious effects and of legal injury, distinguished 
- Trespass amounting to complete o uater is not 
continuing wrong c,- Property of idol and idol itself 
taken possession of- lft is not a continuing wrong. 

If the act complained of creates a continuing source 
Of injury and is of such a nature as to render' the doe!'. 
of it responsible for the continuance thereof, in cases 
in which damage is n:ot of the essence of the action, as 
in trespass, a freah cause of action arises clc die in 
diem,. Where the wrongful act produces a · state of 
affairs, every moment's continuance of which is a new 
tort, a fresh action for the continuance lies in which 
recovery can be had for damages caused by the conti- 
llUUQO!:l of the tort to th~ d&t@ of .the writ. Whern the 
wrong consists in the omission of a legal duty, if the 
duty is to continue to do something, the omission 
constitutes a continuing wrong during the time it lasts. 
Where tbe wrong consists in an act or omission it must 
not be fleeting or evanescent like a slander uttered, bLrt 
such as to produce a change in the condition of things 
which is a continual source of injury. There is a real dis­ 
tinction berw-en continuance of a legal jojury and eon­ 
tinuanee of the injurious effect of a legal injury. Thus, in 

· the 011.se of a bodily injury there is no continuing wrong 
as the injurj' ceases though the injurious effect may 
persist. In · other words, there must not 'be a single 
wrongful act from which injurious consequences .follow, 
but a state of affairs every moment's continuance of 
whinh fo fL ngw toPt. Th@ eommoasst srsmples of oon­ 
tinuing wrong are found in interference with water 'sup~ 
ply and obstructions to rights of way and of light anal 
air. Where adverse possession is claimed on tbe strength. 
of the erection of a wall there is no continuing wrong 
within S. 23. The effect may continue but this does 
not extend the time of limitation, Where, therefore, a 

RADHAKRISRNA DAS v, RADHARAMANA SWAMI (Pariigrahi 
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tion. The cause of a,otion for the suit is stated!. 
to have arisen on or about the 21st Novem"' 
ber 1909, when the fotbei: of defenda:ot ~ 
purported to transfer the idol, and is alleged 
to be arising from day to day thereafter, 
Defendant 1 in bis written statement denied 
tpat the plaintiff-Thakur had been i11stalled or 
consecrated by any Ra,ja of Athgado or tha,t the 
purpose of th1;1 endowment was that the pla1in­ 
tifi0 Tbaknr should always remain h.l. the Go1Jwa. 
mi Math. It is his case that defendao11 :z 
transferred the inam lands of Jaiggilipa. 
daro to the then Mabru1t of Ga,ngamatba M:~th 
a.nd delivered the plaintiff,. Thakur as it was bis 
family idol and capable of being removed. 
Since then the defendant's Gurn, Madhab Das, 
located it in .. a separate temple in bis M!:~th 
a:nd was performing its seba pnja and Jai:~ni 
]aira and. meetlng the expenses ir~m the income 
of the lands in the village of J agg\lipaid'aro, .fli:t?-d , 
after his death, defendant 1. has been perforrrJ:ing 
its seba puja and janni jatra. It is fud;ber 
alleged that the r~sidential house o'f c1efendapt 2 

, ana his ancestors (who were mairried men) ?inOl 
Jin. which they lived with their family and child­ 
ren is po:pulady known as the 'Goswami Mai.th' 
a,n:a ·that the plaintiff.Thakur was located in a. 
room allotted for its puja along with otber 
idols, The father of defendant 2 was le~~Ur 
competent to tre,nsfer the lands for l13gal ne<39S­ 
sity and delivered thrp plainliiff Thakur so that 
its seba puja may be continued. Defendant 1's 
case thsrefore is that since 1909, bis Gnrn, a.nd 
after bis death, defendant 1. are in possessio~ of 
the plaintifLThakur in their own'.rigb'G for a 
much longer pedod th.a,n tbe sta tutlJry perioq cf 
12 years !Lnd, at any rate, be has aicqmred a, 
right by adverse possession to the ct1stody of foe 
plaintiff-Thakur. Defe:ndanb 2 admits tbe allega. 
tions of the r;ilaintiff in toto and says bbat be is . 
~UU10g and prepareq ~9 Ca);'~Y 9:Q ~hi~ ~~Y~ ~\\j!ll 
aintl worship of the plaintiff-deity· accordipg to 
stricfi Vedic ribes,· in conformity with the inton· 
tion of the founder and the purpose of the iustitu­ 
tion in case the plaintiff-'rhakur is restored to 
Hs proper place of corrsecration and worship ... 

[4] Several . issues Were framed the 
Court, but those ·which arise for 
in this appeal are issues 2, 4, 7 and 8, namely 

, following : 
"(l) Did auy ancestor of the 'next friend' get the 

plaintiff insta.Ued ao a consecra.ted . in Goswami lV11:1ith 
and or make an endowment mentioned in parai. 3 of 
the plaint : . . 

{2) Is the suit b91rred b;y lir:nitatic;>:t1j 
(3) Is the retention of the plaintiff-idol wmng;ful, [US 

a.lleged in para. 9 of the plaipt; 
(4) Is the suH bad under S. 42,.'Specitlc Relief Ai!~" • 

[5] The learnea Munsif who tried the suit h~lda 
in an exhaustive judgment, thait the Thakur was 

ration tbat the pfointiff Thaikur had not been 
removed from the said Goswami lVIath to the 
.said Gangamatha Math as was falsely stated in 
the above.mentioned 'Kebala' dated 21st Novem. 
her 1909.'' This suit was finally decided against 
nefondant.2 on 27th September 1928, whereupon 
the Board of Revenue 'regranted the inam 
village of Jaggilipadaro to defendant 1. Dereu­ 
dant 1 ·. hf!is thus been i.11 custody of the 
plaintiffIdol and the inam village of Jagg\Hpa~ 
dare which constitutes the endowment of the 
(!.qity, as well as the shcbayati right of defen. 
dant 2, from 1909. Tb.e present suit was raised 
loy one of" the zamindazs of Takkali in. the dis. 
trict of Vizagapatarn as the 'next friend' of the 
plaintiff ~Thakur for a declaration that "the re­ 
ten ti on afthe plainbiff. Thakur at the. said Gan. 
gam~tha Math by the said Madhab Das, and, 
after, his death, loy the defendant Badhakrushria 
D~°S, has been wrongful and is "a continuing 
wrong" r.nd prayed for a decree directing the 
defendant Radbakrushna Das to restore the 
plaintiff Thakur to its original place of conse­ 
eration, namely, the said Goswami Math." 

[2] The plaintiff's case is that the ancestors 
of defendant . 2, Bengacath Deb Goswami, 
were formerly the Gurus of the Raj family of 
Athgado • residing. in. a. house. in Puri town known 
as the 'Gt?~W!litt;li M;a~l:i'i In 01· 11ibo-q.4 tqe ;yElar 
17891 tbeJqen Raja of Atbgaclo bad the plaintiff. 
Thakur installed and consecrated as the Thakur 
of the Goswami fam.,ily in a· temple at the said 
Goswami Math w'ith a view to ensuring the 
performance of its seba according to Vedic rites 
by the Goswamis in perpetual succession. In the 
same 31ea.r, it is alleged, 'after the said consecra. 
irrion the Raja of Athgado made an endowment 
fo favour of the plaiiltiff ·Thaktu of certBLin lands 
iin village Jaggilipadaro in Atbgado Taluk with 
a view to providing for the daily offeririgs to 
11JU~ tb~ ~~nioe cf tbe pltlliIJti:ff-Xb~lmro I~e 
plaintiff avers that the retention of .tbe Thakur 
at tbe said Gangamatba Math is wholly wrong. 
fol, befog qontrary to the wisbes and P,Urpose of 
the .founder0 is sacrilegious aind is a col'.)tinuing 
wrong, that the plaintiff is entitled to be re'3tored 
'OO the pagoda at Gosw1rmi Math, !Htd to be wor. 
shipped there from day to day in its own way, 
according to the custor;nary mode of worship of 
ilihe said Goswami Math. 

[SJ The present . 1next friend' 'of the plSiintiff. 
Thakur claims to be. the successor of the origi. 
nal founder of the. ena o wmen t and as such is· 
ilnterestsclin th~ location of the plaintiff.Thakur 

, at the proper place according to the p1urpose of 
·tbe endowment, and asserts that it is the will of 

, tbe plaintiff. Thalrnr to return to the pagoda at 
. the Goswami Math and to be worshipped tbere 
:according to the customat'Y mode of the institu. 

RADJELAERISHNA DAS v, RADEARAM.ANA SWAMI (Pa,nigrahi J.) 
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the family idol or Goswami and that some ances- the granter was a Raja of. Abhgado estate or· 
tors of defendant 2 founded the dsity and its that he had installed the plaintiff.Thakur at Puri 
worship and that the 'nest friend', foe· Raja of previous to the grant. The plaintiff's contention 
'I'akkali, was not competent to bring foe snit as that one, of hi~ ancestors installed the 'deity at 
his connection with the Athgado family had the Goswami Math and latei: made a grant of 
ceased and that the proper person to represent the village is not borne out by the en-Gries in the 
the will of the Thakur was tbe shebayat, and Inam Register. Nor does the .evidenee that he 
that the. removal ofthe Thakur and the transfer heard ~t from his grand-mother about th~ instal. 
of the sbebayati right .is not illegal and cannot Iation and subsequent grant 'CEmy conviction. ft 
now be queationed by the 'next friend' of the has also been pointed but . thab the J?:thge,c19 
Thakur. He held th?i~ tbHGt6ntion oftbe plBJing G§tg,tg wag golil by aucbioidhr arrears of tribute 
·biff.iaol was not wrongful and thati in any case, on 15th Febmary 1854. Tbe estate was ,at :first 
the suit was barred by limitation. He accord. declared to have been bpught.in by Government 
ingly dismissed the suit. on the ground that the Khallikote Zamindar who · 

[6] On appeal to tbe Court of the subordinate was actually the highest bidder had not complied 
Judge, the judgment of the learned Munsif was with the terms of the sale and paid in the 
reversed on the ground that the removal of the prescribed deposit. Against this decision of Mr, 
plaintiff. Thakur to the Gangamatbe M:ath was Prendergasb's, the then Collector, the Kballikots 
a continuing wrong and that there could be no RajaJ appealed to Govemment aJ~d Government· 
adverse possession over tbe idol and that the ordered that the amount of his bid be aecented 
plaintiff was competent to maintain the suit and and the taluk made over to him, "The - old 
the plaintiff's suit was decreed as prayed for. sanad WHS, 8JS is usual, cancel1~d", See Ganjam 

. [7J Defendant 1, the Mahaut of Gangamatha District Manual, p. J7.' In para. 2 0£ the plaint 
Matb, therefore, appeals, The principal conton. it is alleged that an ancestor oHhe present 'next. 
tions urged on .his behalf are : that the plain. friena.' had the plaintiff. Tlrnkur installed and 
tlff's cnett friend": bas ·no interest M any kind consecrated as tbe 'I'hakur 0£ tl:ie Goswami fab.1ilv 
in the idol or 'in the properties endowed and is by the then ancestor of the defrmd~nt in a templ~· 
not comretent to .file a suit as a disinterested of .pagoda at the said Goswami Math with a 
next friend of. the plaintiff.Thakur; tb.~·b this is view to ensuring the perform&;nce of its seba 
a collusive suit il:if3tigatet1 by defendant 2 and· according to Vet1ic rites by the Goswami of the 
has been brought-to benefit him rather than the said Math in perpetual succession. The argu .. 
piaintiff idol. Secondly, tha] the suit js barred merit on behalf of .the respondent has proceeded.· 
by lirnita.tiou as there bas been eJcompl-ete ouster on the same footing that the plaintiff.Thakur 
of the plaintiff's rights and defendant 1 bas was the family idol of defenaant-:- 2. Nonetheless 
acquired by prescription the right to' retain the elaborate arguments were adcfoced both in the 
idol 8Jna the endowment connected with it. A11c1 lower appellate dourt and in this Court on th~­ 
tbitdly, the,t the idol should not be .separated right of the 'next friend;, as Jbe donor of the 
from the properties a:ua. the sebayati right·. This deity and or the properties attached to the endow. 
snit being exclusively for the remcrvaX of the rnent, to control the rnanagemenb and regulate 
idol to the 'Goswami Math' will result in its the worship of the plaintiff.Thakur, The case 
being dissociated from the enc1owea properties was further aeveloped auring arguments thah the 
which haive been re.grnnted to defenas:nt 1 after worship of tbe plaintiff. Thakur was not being 
resumption by the . Government or MB,dras. In };)erform8d by the appellant iu accordance with 
order to appreciate the validity of tM fast the peculiar form of worship prevailing in the 
ground fake.n by the appellant it is rieces,sary to Goswami Math. The specific case for the respon. 
refer to Ex. 1 vrhicb is a certifiec1 copy. of the den,t is that before the daily worship is com. 
Inam Register· and the only document filed on mencec1 at the Goswami Math there should be a 
bEJhalf or the plaintiff. The ~;i;i,,~w purporte~ to ~~~~~1ll]fh imoking tbs blsssinggof tqg1 .n~iiy for 
be a devadayaro grant "for the aaily offeririgs the benefit of the Atbgado Za1ninda.r, ana th11t 
of the deity" anq. was to continue ''sci -long as this was the customary mode 0£ worship which 
ihe service i.s Derfor:med.H It recites that it wa.s I was' iJ.Q_h being followed by the appellant. This, 
granted by o~e BruudabaJn Harisoha:adra Deb boweveri was :not the. case put forward in ·bhe 
in 1789 to Sri Radharamanaswami. The manager plaint. The only cha.rge made. against defen. 
for the time being was one Brundaban Chandra tlant 1 is contained in para. 9 of the complaint 
Deb Gosv.:ami. The foam Commissioner ordereO\ which is as £oHows : 
that the inam should continue so long ms the ''It is submitted that the retention. of the plaintiff 
service is performed and the pagoda lasts, ancl (plaint?) Thakur at the site of the Gangamatha Math is 
TH!e Deed rto, 2465 was issued on 17th November wholly wrong, being utterly contrary to the wishes of 

. the founder and the purpose· of the foundation, is a 
1862. It does not appear from this register that sacrilegious act, and is a continuing wrbng. The plain~ 
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"As .YOL1 are a Hindu belonging to onr sect of 
B:rahmin-Vai?hnavas and as it is expected. that you 
can properly perform the Seva Puja of the said Thakur: 
::roi:: and your successors should perform duly the Sava 
!'uJ9, of the said Thakur:" 
On the sarne day the vendor passed a receipt in 
which be. sg,ys : · 
, "OL1t o_f foe consideration I keep with you Rs. 10,000 
ror cleRirm~ the dues of the mortgages 'in respect of the 
aforesaid property ·aucl having mac1e over the ,deity, 
Badhainohan, m.eu'bioned in the 'Kebala,' ", 

19~9 RADE;AEJ.USBNA DAsv. RADHARA.MANA SWAMI (Pmiigrahi J.) Oris~m 5 

tiff is en:.G.i:hled to be re'storea to the pagoda at tbe .I.'t.is, ther.e.fore· •. clear, as the Sub.Judse rem.s,r.kaa 
Goswami Math, to be worshipped there from day to - 
day ill it<i own way according to the onstomaty mode in. bis juagment iJ:J. the appeal preferred by 
of worship of tbe said Goswami Math." defendant 2 in 1928, 

[8] [After considering the evidence bis Lord- 6'that the 'I'hakur was heavily indebted and the only 
ship proeeeded r] Having regard to the pleading property that .was dedicated for its upkeep had l'?ee.!1 

" mortgaged by the plaintiff's father by an usutruebnary 
anc the e~~te of the evidence regarding the exis. mortgage for Rs. 10,000 and therefore he though] it 
tence of tlie alleged custom, I am unable to agree most expedient to a.lie_nate the property and deliver the 
with the finding of the learned Subordinate Thakur so that the rites and ceremonies attached so ib 
Judge tb.at there is ;a failure in the performance migbt be properly performed. Such alienation. cannot 

f 
be assailed on any legal ground aud lt was evic1\;ii;].~ly 

o the custo:tnary mode of worship in . the appel- for an adequate consideration." 
Kant's math .and thait it therefore constitutes a It is therefore clear that the 80.08,Ued ouslmnary 
continuing wrong. It is not clear if the donor mode of worship peculiar to the Goswami Matb 
retained. any interest or mads the grant subject is a pure myth and bas not been su.bsbantitlit('36i. 
to any condition regarding Sa.nkalpa or other. 
wise. Proper-ties are usually endowed by Hindus [9] Anotber contention on bebe,lf' of the p1E9in. 
for the performance of Pujas in s, temple or for tiff-deity which found favour with the leai·i~ed 
tbe performance of certs.in festivB,ls in the temple Subordinate Judge is tba t . \;be alienee b0iuf~ a 
or for the performe,nce of Archa:nas to the deity Scrnyasi is incapEJJble of oouducbing worship M· 
in tbe n~ine cl'f the ctonor. fo the B.rst cl(Ji5s of ijOrdisg to V~~4C ~it~~ ?1/'.lcaJ therefore, the Llla1in. 
cases, the. endowment is utilised for oonduc·bing tiff is entitled to insist ori the due oer.fonnq,:pce 

, the necessary and vital part of worship and of of its Pnja by defendant 2 -vvho :18- a 11:iarr'ied 
, ths ritual in the temple. Ordinarily, the Paja is mtlin. I am uuable to a:p:preciate this re11soxiing 
' not performed in the name o,f the donor and because there is no warrant for holding thf'ut bh~ 
'lconseque;ntly supplemental grants are made for Mal:rnnt of Gangamatbe, Math is a S13inyMsi. '.Che 

l
ithe, purpo·s·e. of tbe service being more e. fficiently Mahant does not describe himself as !?• Sany~si, 
performed. In the second class of cs,ses where nor is there any evidence that he or his G1i!u 

, the grants are made for the purpose of msavas wo,s initis,ted into the Sanyasi order. Tbe;ce has 
: I it is usual for others ·t.o supplement the funds been Em unfortuuate .couh1sion in the lower 

either by ma,king perme;1rnnt grants or land or Courts between airi "ascetic" ~na. e, 'Sauya.si.' .The 
: money or by yearly contributions towards the only difference th?,t I can finCl between c1efon. 
' celeqration of the festival, In tbe third olass of dants 1 B,:qa. 2 is thet .the former is ai per·oethal 

cases where the grants are made for psrformiDg BrnhE1fliObllJrl ,QI: YLrn~t~1 o! ~~~ V ~isb.nab sect 
' Archanas b the name of the donorD either daily while the latter is a Grub! 'or married m~n. , 

or on stated occasions, if the funds are nob Both worship deities, both perform the au~rnal 
!sufficisnt to meet the e:zpenses, others wm nob ceremonies of their Gurus or ancestors, and s1lso 
come forward to supplement the resom.:oes. The perform other Vaidic Karmas. Sailyasi sboi;ild 

' ArobansJ .is intended solely for the benefit of the have :no Gods or temple's. Their only voca,tio:c~ is 
grantor: See 28 • M. L. J. 217 : (A. r. R. (2) 1915 the contempfation of the absolute trubh and J1ot 

: Mad, 1008), Ambalavana Pandarasannaclhi v. the worship of any God. A Brabmacha:i:i or 
Bree Minakshi Sundareswara Devasthanam. studenti according to Golap Ohaudre, Sarka1; is 

, In the pre:wnt case the grant bn,vi:ag been made of two descriptions, nal.'.)lely, Uoakarvan.a. or 
according to Ex. 1 for the daily offerings to the ordinary student and Naishtik~ or ]jfe.lcmo: 
deity was an absol.L1te and unconditional grant studenb. The former bece.ime a house-holder i~ 
and. was not one for ArchM~~' ~~ fotJ h~r;:iolriDg . ~1,l\? QOi;trsei while the latter. was a student for 
lolessings to the grantor. The "Rebala/' which life, dev~ted. to the study of science aud tbeol9gy1 

'the father of c1efendanb 2 executea in favom.• of felt no· rnolmB,tion for marriage~ did not like to 
the appeUant's Guru makes, 110 :mention· of any become a house-holder, and chose to life, flil~ a 
special form or worship associated wi'Gh the deity. perpstue,! student, the austere life of cslibrfoy. 
It recites : There are persons belonging to certS!in r<igious 

sects of modern origin such 9,s . the Vaishl;l~bs 
that do in some respec!; resemble life.long stndeuts 
and itinerant asoetios. They ate connected with 
the weil.known Maths or I\faha,nts .... Most of 
the VaisbnEtbite Maths of Bengal, Bihar and 
Orisaa were founded by BengEJJee Brabmins a,nc1 
Kaya.sthas who were the disciples s,nd followers 
of OheJitanya. Bind they were not merely founded 
by oelibates but by house.bolckn:s. The three Pea~ 
bhus who· are tb.e chief spirituEJ,! preceptor~ oi? 
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"'.rhe worshippel' is clirected to awake early in the 
morning and to parify himself.·.· He is then to sweep 
the temple with a piece 0£ cloth or.with a broom macle 
of specified materials. In the Yogini Tantra the devotee 
is promiserl spiritual bliss for a thouse,nd years for 
every pairticle of dust raised by . the sweepings. After 
sweeping comes the process of smearing (Upalepana}, 
Thia, according to the· same authotity, has to be clone 
with ·earth or cowclu:ng. The next step is to remove the 
Nirmalya or the remains of the vrevions day's offerings 
of flowers. After this the devotee should present the 
deity with an offering of flowers; 0£ Arghya or respect· 
fol oblation of rice, dur11a grass. flowers, etc., with 
water; of :Pady or washing the feet as also of other 
articles necessa,:ry for washing the mouth and so on. A 
deity in short is . conceived as ·.a, living being and is 
treated in the same way ·as a master of the h)use would 
be treated by his humble serva.nt. The daily routine of 
life is gone through : the living image is reg!Jiled with 
the necessaries ancil luxuries oUife in due successi6n, 
even to the changing of clothes, . Offering of food, and 
:retirement to rest." Sea Saraswatb.i's Hindu La,w, 

Itis1 therefore; preposterons to sugg(ilst that, the 
daily worship of the deity•should be prefaced with a 
sankalpa for the benefit of the donor. A gift of land 
to a deity is extolled i:u the· Shastras as 'prod no. 
tiva or the greatest religious merit,' In the 'Maha. 
bhari:iJt it is said that "the donor of land shines 
in Heaven so long. as the fond1 which 'is the 
subject of gift, lasts,'' In the· V arahapnrb,a the 
bestower of a piece of land to Vishnu i~ pro. 
mised fortune and prosperity for seven births, 
and it is also mentionec. there that he who dedi. 
(fates the field or the house for the enjoyment of. 
Vishnu is releas~a from all sins .. · A gift o~ lane: 
to an idol bas, therefore, always been a favourite 
form of endowment with the Hindus and it is 
abhorrent to the Hinciu notion of piety a~d re. 
ligious merit to tbink that a aea.icatiori was 
made to the plaintiff.The.kur for inviting Joles. 
sings to the 'donor: If the grant had been •made 
to the Gosain for performing a, particular servwe! 
such as the invokiiDg of daily blessings, the case 
would be different. In this case, the graut,bei.ng1 

Dl:lvotta:r' and having been made for the service 
Ot th~ deihy, defendant 2, whoi~ its managern is 
under no obligation to perform sankalpa 'every 
day before offering 'bhog' to· the deity. 

[12) The plaintiff's 'nex.t friend' has E~iiea. to 
prove that there bas been a departure in the cns­ 
tomary mode of worship of the.plaintiff.deity in 
the Gangamatha Ma·bh and that there has been 
in consequence a "continuing wrong" against 
the plaintiff .idol. The contention on loebalf of 
the appellant that the plaintiff's 'next friend.' has 
no interest in the snit or in the location of the 
plaintiff. Thakur al:\~ tl2~t the; present guit ig 
merely a device to get back the ThBkur to aea 
fondant 2's. house with' a view' ultimately to 

observed. Nor is this insisl;ence '.warranted loy 
Hindu texts, The aaily rites of worship are as 
follows according tq tb.e Hind'u texts : 

· masters or this order are Ohaitanys,,. who is foe" 
Iievsd to be. the incarnation of Lora· Krishna, 
Adwaitanand and Nityanand. AclwaiitanalCld's 
descendants residing at Santipur &1,re now chief 
spiritual preceptors along with the male and fo. 
male descendants of Nityananda, Besides these 
i;hree Prabhus, the Vaishnabs of this order ack­ 
nowledge six Gosains as their original and chief 
teachers and founders, in some instances of the 
families now existing, to whom as well as. to the 
Gokulasbta Gosains, hereditary veneration is due. 
These six are : Rupa, Banatan, Jssva, Baghu. 
nath Bhat, Raghuriath Das, and Gopal Bhat. 
They appear to have settled at Brundaban and 
Mathura, The post 0£ spiritual Guide is not con. 
fined only to the Brahmins : some of the wen. 
known Gosains belong to the Vaidya caste, 
ChaitaDya1 the founder of these cults, nominated 
Adwaltacharya or Adwaitanand and Nityanand 
to preside over the Bengal Vaishnabs, and Rupa 
and Sanatan over those of lY.Iathura : See Wilson's 
works, Vol. Io. It is said that defendant 1 claims 
descent through Gadadhar Prabhu and defen­ 
dant 2 through Nityanand Prabhu whowore both 
followers of Lord Ohaitanya. A reference to 
Obaityanya Oharitamruta and Baishnab Abi­ 
dhana shows that Gadsdhdr wbo was also known 
as Pandit Prsbhu Gsdadbac Pandit and Godai1 

was the disciple of Pundarik Bidvanidhi who 
was himself a disciple of Advadtanand, Gadadaar 
came to Orissa along witb Sri Chaitanya and 
lived the Iife of a perpetual Brahmechari till his 
death in 1538. Gangamudri was an Oriya lady 
and was a disciple of Gadadhar's branch. Gada­ 
dhar was a grea] scholar and wrote commen, 
taries on tbs Gita. Besides he was a Aife-long 
associate of Lord Chaitanya and. is regarded by 
the Vaishnaba as one of the Pancha Tatva. The 
appellant's Math is obvicuslv named after 
Gangamudri, who was a Vaishnab herself and is 
known as the Gangamatha Math. The learned 
Munsif .has correctly observed tha] the only 
difference between Gadsdhar and Nityanmnd is 
that the former did not lead a married Iife and 
thus was an ascetic while the !att6r led a family 
me, ~ut their bnlt was tbg 9!1mG. This is borne 
out by the ''Kebala" of the year 1909, in, which 
l!ihe father of defendant 2 asserted that the Mah ant 
belonged to the sect of Brahmin Vaisbnav to 
which sect the transferor also belonged. 

[W] Apart from the .eompetency of dsfsn. 
a ant 1 to perform. the worship of the plaintiff. 
Thakur it is asserted that the daily service is 
not being properly performed. 

[11] According to the plaintiff's case there 

/

should be a Sarika. lps as a n. ece.ssary p. reliminary 
to the daily service of tbe deity. This was not 
~be ClrJiBe set OU t. in tno i)l9iill t 1J.6r spoken to by 
the plaintiff's ''next friend" as I have already 
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idol beforiging to a Ghosh family had been made 
over to the gra.ncHa.ther of the plain tiff by a deed 
of gift as ·i:;he owner of the idol could not carry 
on the worship out of the proceeds arising out of. 
the aevottar lands. It was argued tha.t the deed 
of gifb weJs invalid as ib purported to give awa.y 
an idol which could not be the subjecb of trausft?r, 
and Banerji J. lent the weight. of his autboriGy 
to the statement that there is no absolute prohi. 
bition against the gift of an idol. P.1.n idol is ~:10t 
;nentiouea as an unfit subject of gift by Hindu 
lawyers in their ~numera.l;ion of what are and 
what are not fit subjects of gift~-See Oolebroo_k's 
Digest Book 2, chap. 4-bt1t on the contrary the! 
gift of an idol under certain oirciums~ances i is· 
considered a laudable act. It was sJso held tba.t 
the deed of gift was really an a,rrangem13nt 
with a view to carry on the worship. 9f -bhe idoR 
regularly from generation to generation and tbat 
it we,s for the benefit oi .the idol. n was further 
belC! that· such an arraingement is valid iu la1w 
and binding upon succeeding sebayats. As was 
observed by the Judicii~J' Oomm~Hee in P1'6Ml~1Jl) 
K umari Debya v. Gulabohand H Beng. L. R. 4tiO: 
(2 I. A.145 P. c.) and lat.er confirmed in 4 I. A. 152: 
(2 Cail. 341 P. c.}, Kimiuar D1irganath v. Bcdn­ 
chunder, it is only in an ideal sense that propei;ty 
cau be said to belong to au idol, and the possessiorl 
a,nd management of it mush in the na·liure of thii.:igs 
be _entrusted to some person as the seloayat :or 
manager. It would seem to follow that the pEJrJ 
son so entrusted must of ·necessity be empowered 
to do whatever ma.y be required for the· service or the idol and for the benefit . and preservati{!)tl 
of-its properties, at lea~t to as greab 'a degree a,s 
the manager 9f an infon·b heir. Another point 
~aised in the case was that the efiect of the Ellr· 
rangement was to convert an enaowment for the 

.spiritual benefit of the family of the· 9rigir1al 
founder into one for the benefit of the family of 
the plaintiff. Banerji J. repelled this conten·oion. 
in these words: 

"We do riobthink t'hat that was so. Eaving regard to 
the~terms of the deed 0£ 1254 and to the fact that the idol 
with its endowed property was made over to the pl13iin~ 
tiff's predecessors, ·we think that according to Hin·du 
IlO~iOTIB ubfl WO•~J.~~ g' ~Q'i rngi YiW\ll~ ~~m be for the 
be~efit of.the original founder's ~amily from a spirittlal 
point. of view". · 

In Raieshwnr Mullick v. (]opeshwar M ibllick 
reported in 85 cal 226: · (7 o. L. J. 315i the right to - 
alienate the office of·_ the sebayat by will was 
negatived on the ground that the office of a. 
sebayat endured only for his life and his 'vvm 
comes into operation only after his dea,th, but 
the righ'b .of alienation was clearly reoognisea. 
In f:i Bom. 298, Mancha Ram v. Pran Shanker, 
the fact that the alienation was to a person i:rn 
the Hne of succession and capable of performing 
~h~ worgbip of tbG idol w1w rggardsd tLS a ju@oi• 

: claiming the properties attached to the endow- 
ment, is not without force. But since the suit: 

.is instituted professedly for the benefit or tbs 

]

plaintiff.Thakur I have to examine the alleged 
rights of the Thakur to revert to its original 
place of installation and also to determine who. 
ther it is the will of the Thakur to be so removed . 
H it is in the intertist of the Thakur that he 
should be removed .. to defendant s's house, it 
does not matter whether the 'next friend' is 
Wholly di~intere©ted ill b1lJViD~ Q;roi,;ig~V tPi~ suit. 

[18] Th~ second and the most important 
point raised on behalf of the appellant is the 
question oflimitation, The appellant's case, in 
brief, is that an idol belonging to a family is 
transferabl1:3 and an alienation is recognised Joy 
law. Alternatively, if the transfer is void adverse 
possession would run, from tbe date of ·bransfel' 
of possession of the idol, - not only against the 
endowed properties but also against the idol itself. 

)
There is no doubt, that, as a general rule accord. 
ing to Hindu laiw, prope•~Y gtven for the main­ 
tenance of religious worship is inalienable, This 
was decided in an early Vyavasbhe given in 
volume 2 -·of MacNaughton's " Precedents of 
Hindu Law" p. 805, citing the text from the 
S. M. T. Bhagawat : 

"He who seizes the subsistence of foe gods or of 
priests, whether. given- by ,himself .or another, is born. a. 
reptile in ordure for a million of million year,s.'' ' 
See also 45 C.W.N. 665, Sri Sri Lshaoar. Laksh.i 
Dit1;g(j/, v, B_itrendra Nath Sarkar, and t, L. R, 
194~ (1) Cal. 139, at p 162 : (A.LR. (so) 1948 oal, 
613) Surendra. Narayan Sarbadhikaii v. Bhola. 

_nath Roy Chaudhuri. But the manager of an 

l
endowmeil f has the same powers as a guardian 
of an infant to incur loans f<;>r necessary pur. 
voses and such loans wrn bina tbe idol's estate. 
If this were not so, the estate of the idol might 
be destroyed or wasted and its worsbi-p discon. 
tinued for want of_ necessary funds to_ preserve 
anOl maintain· them, Where tbe temple is 11 
public temple, the dedication mHy be such that 
the family itself could not put an end to it, but 
in the case of a family idol the consensus of the 
wholg fami}y might give the eatEMte Binonhei; \lii;e1J· 
tion, 4 !. A.. 52 : (2 oal. 341 (P. o )),:KiinwM 
Darr;;anath v. Ramchunder.'' See also Ti&lsidas 
v. Siddhniath report'ea· in 20 c. L. J. 315 (n) : 
(9 I. o. 650) where it -was held that properties at 
one time aevottar may• by common consent of 
the' - whole family cease to be so and become 
secul11t property, and' 21 M.L.J. 588_: (11I a 633}9 

Appit Pathar v S'i·ee Ki~rumbot; 7 C.L.R. 278, 
Doorga -v, Bheo Prashad and 27 Mad. 435 : (14 
M.L.J. 105), Vidyapurna v. Vidyanidhi. Re~ 
Hance has i heen placed on the judgment of 
Banerji J~ in Khetter Chunder v. H arid as 
.reported in l'b cal. 557. In this case, a £amily 

RADHAERISBNA DAs v, RADtiAMMA.NA. SW!MI(Pa12igmhi J.), 

failed to 
( the ens­ 
[:deity in 
''as been 
· against 
1aebalf of 

-_tend' has 
.ion of ths 
.. suit is 
!Im; ~Q ae. 

-~tely ~OJ 

and, rit,~. 
'-..n ,,,_..,,s 
mg blss, 
-'-ti made 

'-,._ ,. we 
t.ht:i case 

_.Jt being 
te service 

_ t!Jgmru i~ 
pa.i every 

it is 

.ae 
~with a 
G of land 

·..:,wauc. 
a Iv.Ia.ha. 

abines 
1 is the 
--"la the 
!S pro. 
births, 

• __ .o dedi­ 
ment of 

\. ,£ Iand: 
avourite 

"in the 
_ sweep 
ti made 
.:ievotee 

,,_'"rs for 
i. After 

,-- ?wna). 
"ue clone 
rnvo thei 

, ··::rirags 
sent the 
respect· 
, , with 

'Ji other: 
o on. A 

:' and is 
se would 
»itine of 

- with 
ocessV"' 

ah"'- 

oEo~ 
01 'foy 

are as 

www.vadaprativada.in

www.vadaprativada.in



¥•&-~·''1"'1·,.,:--r -- .. ·.~ 

I 
~ 

or a nmrrngE 
to us for '-·be 

·<Sd as a f:,"l'!Jt 
or age,ins(; bi 
tation A_ ,i, 

.Mr•. Sen 0-nr: 
·a:ntithesi of 
substantial a: 
respond( , 
detail. 

[:J.5] ip1,8 ( 

I minor is ail e- 

l
the sebat11,li,. 
enBowmec...J, 1 
·property for 
(37 Cal. BG~ p 
Da ·,In thi2 
Mafiant ~- vii 
2ind the fon 
ikrarnaw'· of 
in Jajpui~/ w 
possessio:u .. Qf 
drakas Mc.u.aa 
mittee held th 
posssssiot 0£ 
terms of the i. 
of the id.o' ··· a,, 
ing that idol, 
harrea. by "; 11 
(20) 1933 Otlii. 

!

ba1ieswari. 7_1; 
rights by '"a 
there can be 1 

See Anai' 
: (4Jil"•'B. (10) 
'i78St&d''7in o 
tion by the 
title of th0 ;,3 
manager at 
recovery ri; i;: 

~~ y~~m frvi~1 
(A.LR. (9) 192 
v, Lal Oh 
Thanibiran 
in 41 Mac"' 1: 
dnrang Bala 
ll..6 : (12 
P. C.) Dan"oc 

I therefore, 
tation as °' 
exemption oi 
infant. Nl 
a minor: for s 
84:, Anant{ 1 

that the riil( 
person whr '1 
entitled to uB 

1949 Or.I'. 

[14] The appellunt's contenti6n isjhat if the 
alienation in 1909 is valid, as I have held it to be, 
limitation would commence to run from the date 
of alienation. If conversely the alienation is void 
possession of the appellant would become adverse 
from the date of his possession under the sa,le 
dee a. The plaintiff.respondent'a caise on this point 
is that the deity being a juristic person has a wm 
of its own which can be expressed through his 
sebayat and bas a right to .remain an •the place 
where he is installed. This eirgum.ent is founded 
upon the. observation of the Judicial Committee 
in Dau/i Thakiur's case cited above, in which 
their Lordships observe: '1The Dauji 11rnst elect 
whether to change his habitation or to change 
his sebayat." A very much similar observation 
was made in the later c&se, P1·an NathMi1Jlick 
v. Pradyimina Kmnat Midlick in 521. A. 245: 
(A, I. R. (12) l925 P. o.13~) ,Lord shaw, delivering· 
the judgment 0£ the Board1 observed: 

"The true view of this is tha.t the will otthe idol in 
regard to location must be respected. If, in the course 
of a prnper and unassaila,ble demonstration of the wbr· 
sbip of the idol by the sebayat it be thougbUbat a 
family idol should cbange its location, the will of the 
idol itself expressecl through his guardian 111nst be given 
effect to. This is in accordance with what would appear 
to be the sauna_ principle of the possession .. and it is 
ftirthet in accol'd wHh the a,uthority' of the subject ... a 
fotiio1•i it is open to au idol acting through ·his guar· 
dian, the sebayat, to condL1.ct its worship in its own way 
at its own . place, alway.s on the assumption that . the 
a.ct3 of the sebayat expressing its will are not . inconsis­ 
tent with· the reverent and proper conduct of its wor­ 
ship by those members of the family who are the ser= 
vants and pay homage to it." ~ 

Mr. Sen Gupta, lel),med counsel for the plaintiff . 
Thakur, also referred us to Balipanda v.Jad·u. 
mani reportea in 38 cal. 284:: (7 I c 47 6 )in 'ii\rhich 
a suit by the Thakurs themselves to be rem'ovea. 
from, the custody of the ae~endants, to the custody 
of the plaintiffs other than themselves. Relying 
on these two cases, Mr. Sen Gupta further 
develops his point and urges that the right of the 
Thaikur to remove itself is a continuing right as 
chg Thl11rtw i~ M3. ibfant and that~. 23, LtmHa. 
tion Act, will govern the case. In support of his 
contention reference has been made to B: itkum­ 
chand v. lifoharaia Bahadut, 6o<r.A. 313 : 
(A. I. R. (20) 1933 P. o. 193) ; Brojenara Kishore 
v. Bharat Oha.ndra, 22 a·.L.J. 283 : (A.I.R. (3.) 
1916 cal. 751) and Sarat Chandra M~tkherJ°i -v. 
Nirode Chandra, A.LR. (22) 1935 oal. 405 : (156 
I. c. 390), The plaintiff's right according to him 
is a continuing right; consequently the .retention 
of the plaintiff-Thakur by the defendant is a 
continuing wrong, and a fresh cause of action 
is BBJid to ariae de di~ in diem. fig hl1g N~lfoli, 
upon the analogous ce,ses of damges fddalse im. 
prisonment, restitution of conjugal rights, and 
acts of trespass. This argument, in my•· opinion, ' 
involves certain assumptions which are 

·~-&- - .:,.., ·'"5& 

£.cation for the alienation. The test, as Mitra J, 
put it. in Rajeshwar Mitlliok v, Gopeshwar 
M'l&lliok.i (85 cal. 226: 7 o. L. J. 315), is "the clear 
benefit of the Tha,kur". In 36 cal. 975 : (3 I. o. 
76), N irod ]VI ohini v . .Shibadas, an alienation by 
q,n . arpannama in favour of the maternal uncle 
of the sebait was upheld as he seemed to have 
more intereS'b in the worship of the idol than 
any one else, In Sreenath Devivasikha1nani v . 
K aruiha, reported in 21. M. L. J. 129 : (9 I. . Q. 
150), the debts 0£ the. Pandaraaannidhi incurred 
for the purpose of certain festivals celebrated in 
the Math were held to be for a necessary purpose, 
It is therefore clear .that a sebayat can borrow 
!!for legal necessity. and. for n. ecessariea o. fthe deit.y 
and bind the estate of .the deity. The alienation 
in the ease before us has been upheld by the pre­ 
vious judgment of the year 19.28 to have been for 
legal necessity. It is not clear from the 'ksbala' 
whether bhe transfer of hbe idol to defendant 1, 
W'.''-': ·by way of gift· a,s all the endowed· properties 
L· · .nging to the deity were sold, or whether a 
.price was fixed for tbe image itself. In the eye of 
[law idols are property, as was held in Subba- 
1raya Gilrilkkal v. OheZlappa Muclali, in 4 MB1d. 
815. A distmction bas been made by the Oal. 
cntts, High Court that being a juridical person, 
the:, idol is not movable propetty though it is 
property !or which a suit is governed by Art. 120, 
Limitation Act (See 88 oal. 284 : 7 L o. 475) 
Bali Panda v, J adwnarii); Whether the idol : 
can be regarded as movable or immovable pro­ 
perty is not necessary to be determined but t~e 

. right' to be worshipped at apatticular place or by · 
a person may be regarded as intangible property. 
In 42 oal. 455: (A, r, n, (2) 1915 cal. 161), Maha­ 
maya Devi v, Htiri Das Haldar, the right of 
sebayatship in the Ralighat Temple was mort­ 
gaged and it was argued that the office of seba­ 
yf),t being extra commsrcium inasmuch as it is a 

.ious office stamped with a trust, is inalien­ 
a~~e. Mookerii J. observed th.ab the plaintiff be­ 
ing' 11i rnortgs,gs@l not of immcvabls but of intsr. 
gible property was entitled. to foreclose his 
mortgagor quite as much as a 'mortgagee of 
chattels. In 16 I. A. 1871: (11 oal.s P. o.). Goswami 
Gihdhariii v, Bamlallii, the image of Dauji ... 
Thakur had been transferred from its original 
place of consecration to a new temple. Their 
Lordships of the Judicial Committee observed: 

"If the fact was that tbs Thakur Dauji had been in 
the custody of and his· worship been regulated· by an­ 
other sebayat than the plaintiff for a sufficient time, 
the plaintiff might be barred. There has been no posses­ 
sion of the temple adverse to the Thakur Dauji, and no 
i::ossession 0£ the Thakur adverse to the Ji>laintiff". 

1A Thakur can be the subject of possession and 

I 
adverse possession. Tbe transfer ofan idol under. 
some circumstances cannot, therefore, be rsgar­ 
ded as being opposed to law and may be upheld. 
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does not apply fo tbe C8Jse of a temple. Ameer 
, Ali J, sounded a note of wEJiruing agai:usb C?irry. 

ing the 'analogy of 11 deity . to e, minor b:~ing 
carried too far and observec1 : 
"Their practica,l incidents differ. For insta,nce, iu tbe 
oase of a minor he is being protected and his pro:perty 
saved SO that he ca,n. enjoy it to tbe full upon atta.i~liDg 
majority .. In the oa.se of a deity uo such thing can 
happen, he is a major, he is born major, there is no 
future time s.t which be can become major and tben 
enjoy the property. He is not incapable, be is undwc no 
inherent disability; on the other band, be is all po~ver· 
ful." 
An idol cannot,· therefore, claim exemption f;rom1 
the law of limitation: see 60 cal. 54 : (.A.I.R. {:20)1 
1933 cal. 295) Burendrakrishrwx Roy v. I shree 
Sree Bhubneswciri Thalmra.nio later oonfirn1ed 
in 64 I.A. 203 : (A.LR. (24) 1937. P. c. 186) Bhii. 
bcmeswari Thakurani v. BroJanath Dey. M'.r. 
Sep Gupta's argument that the plaintiff's right 
to·be located at itEJ tempi~ ~~ ~be 00BWllJDli lYfoth 

· is a, oontintting right On acooun.t or tpe ince.ip~oity. 
ofthe· idol to act on its own behalf., mush fail. 

[16] The next point iu. his argument is that 
the appellant's act is a wrong to the deity \Lnd 
every day of his reteri tion of tbe deity is a oqn. 
tinuing wrong. Section 23, Limita,tion Act, pi:o • 
vides tb8Jt : 
"in the case of a continuing breach of contract and in 
the oase of a continuing wrong indepeudent of contract, 
a fresh ~et'iod of Jimita~i9i,:i \;l~!iJ1!;1~ ~o run ClJt every moi 
ment of (;he time during which bhe breach or the wrQJ:lg, 
as the case may be, contirmes." 

"If the act complaiiued of creates a continuing soi:trce 
of injury and is of such a nature as to +:ender the d,oei· · 
of it responsiblefor the continuanoe thereof in ca.ses in 
which damage is not of the essence of tbe aotiou, a~ in 
trespass, a fresh cause of action arises de die, in1 diem" 
-Clark and Liudsell on Torts . 
Where the wrongful act produces a state of 
affairs, every moment's' continuance of whiob is 
a new tort, a fresh action for the continuance lies 
in which recovery c~n be bad for damages caus. 
ec1 by the contim:rn:nce of the to.rt to the dSJte of 
t~li writ, 8.nd it. ill6JY be SJddGd WhGNl thg W~/3~1~ 
consists in the omission of a lega.1 duty0 if tbe 
a.u ty is ·to continue 'to do something, the omission 
constitutes a continuing wrong during the time 
it lasts, as in Bai Sari v. SankZa H iracha1id1 

16 Born. 714 and Bind a v. K aunsilia, 13 Aib~. 
126 : (1891 A. W.N. 18). WQere the wrong cci~­ 
sists in an act or. omission it must not be fleeting 
or evanescent like a slander· uttered1 but s_.ch r~S 
to produce· a, change in the condition of things 
which is a continual source of injury. There ie 
a real distinction between continuance of a Xeg1~l 
injury and continuance of the injm;ious effects 
of a legal injury, Thusoin the case of a bodily fo. 
jury there is no continuing wrong as the injury 
ceases thoug~ the injurious effect mai1 persist, :,[~ 
other words, there must not be a single wrongfi1l ac~t 
from which injurious consequences follow, but a 
state of affairs every moment's continuance of 

unsustainable. An idol is no doubt in the position 
of an infan] as it can e.ct only through a sebayat 
or .a manager. But no authority has been cited 
to us for.the proposition tbat be is to be regard­ 

-sd as a. perpetllai" infant, so that trsJusactious by 
or against-him will not be governed by the Limi­ 
tation Act. 'I'he second assumption mads by 

.~·I.Ir .. Sen Gupta, is that a continuing wrong is the 
antithesis of a continuing rigH: As this is the 
substantial argument on behalf. of the plaintiff­ 
rsspondsnt, I propose to deal with it in some 
detail. 

[15] The doctrine that an idol is a perpetual 

!
minor is an extravagant 'doctrine as it is open to 
the sebayat, or any person interested in an 
[.endowment, to bring a suit to recover the idol's 
'property for devottar purposes, see 37 I. .A. 147 : 
(37 cal. 885 P. o.), Damodar Das v.: Lakhan 
Das. In tbis case, the two chelas of a deceased 
Mahant . divided th~ properties by ikrarnama 
and. the junior ehela took possession under the 
ikramama of the properties situate at Bibi Sarai 
in Jajpm~, while: the senior chela remained in 
possession of the properties of the deity at Bha­ 

.drak as Mabant of the Math. The Judicial Com. 
mittse heldtha] from the date of the ikrarnarna 
possession. of the junior chela by virtue of the 
terms of the ikrarnama was sdvarse to the right 
of the iMf Elitil.1 Qf tbe .Btmior obeltn iJJB repreBento 
ing that idol, and that, therefore, the suit was 
lo'a.rred by limitabion. Bee also 60 oaL 54 : (A..I.R. 
(20) -1933 cal. 295) Surendra Krishna v. Bhu. 

!

baneswari Tha:lcurani. Au idol can also acquire 
' rights by adverse possession just as much as 
, there can be adverse possession aga;inst the idol. 
See Anand Chandra v, Broic&lal, 50 cal. 292 

: : (A.LR. (10) 1923 oat 142). Where property is 
• 11ested in the juridical person an' ach of aliena. 
tion by the sebayat is a direct challenge to the 
title of the idol and a suit by the idol or the 

, manager of the idol on behalf of tq~ i~ol IQ~ 
'recovery of possession must be brought within 
'12 years from the date of alienation: 1 Pat. 475 : 
: (A.I.R. (g) 1922 Pat. 243) 1([ ahant Ramriip Gfr 
·v. Lal Chand Marwari; Ohidambara Natha 
Thambira1i v, Nallasiva Mudaliar, reported 
•in 41 Mao. lU : (A.I.R. (5) 1918 Mad. 464); Pan° 
dir,rang Balaii v. Dnyanir, reported in 36 Born. 
135 : (12 r. o. 926) and 37 oaL 885 : (37 I.A. H7 
,P. o.) Damodar Das.v. Lakhan Das. An idol, 
therefore, is as much subject to the law of limi. 
tation as . a natural person and cannot claim 
exemption. on the ground that he is a perpetual 
infant. Not' is a Hindu deity to be regarded as 
a minor for all purposes. In I.L.R. (!937) 1 cal. 
S4, Anantakrishna v. Prayag Das, it was held 
that tbg rufo undfl!! g, eg, 0Mitrad !d, that a 
person who supplies n·ecessaries tci a minor is 
entitled to he i.'eimbursed from the minor's esta.te 
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RaDEAKRISHNA Das v. RADHARAMANA (Pcinigrnh~ J.) 

111ainviff­ 
r , •• J aCZii. 
) in which 

.moved 
l6 ouer °"'1,W 

1,elyi1'11g 
b "further 

the 
5·- ~.lt as 
~ Limita­ 
h.,it of his 
Hiukum- 

1..~l.. 313 : 
i Kishore 
('J.B. (3) 
1cherii v, 

, 15 : (156 
ng to him. 

--.,t'3ntion 
1aant is a 

r~ ·action 
o~f' relied 

: .fo~~~ im= 
•1,..,.its, and 
s: opinion, 
1' .l are 

wor­ 
tliat a 
of the 

. st be given 
- "'). a ppear 
·aud-it is 
subject ... a 

,is guar- 
d own way 
1 that the 

uoonsis­ 
of its wor­ 
r,r the s_~_r0 

t if the 
[t to be, 
0he date 
is void 

adverse 
Je sale 
iis point 

E a will 
mgh bis 
· s.place 

· founded 
,--,.mittee 
n which 

elect 
change 

tRrvation 
lidlick 

[.,.A. 245: 
hrnring 

www.vadaprativada.in

www.vadaprativada.in



4o 

Loke 
l·'1( 

p8ll8~ 
byvi 
tbs J 

,vonvE 
to~ 

,The' 
jthe 
liBol. 
!the,,_, 
rOI Cit1 
iThak1 
,'We ~ 
'What. 

A'. 

(7 I. 
)hr ·~a 
!P8~, 
~tbe .i1 
hoc A 
!other 
!is . _ 
!Iarite1 
~Ci-r -- ,_ 

.1 
:~hat 
tl 

(18'.'.._ I. o, 61~),. _ German M1:ssion 
17, Hamsahc~igir, ln J ha v, Um,ci. 
luint Jhct reported in A,! (29) 1942 Pat. 188 ; 
(187 I. o. 8,18~, ,i~ w~B I;~id .a own bba,r, ther.s wa,s 
no psrpet12a.1 ngn~ ot smr, LE1ae!? s. 23 whether 8J 
wrong be continuec1 or. no'G when the tresp[>,,SSJ 
itself give3 rise to rights extinguishing any rig.bi; 
o:£ suit. Whe:u the wrong 2,mounta to disposses : 
sion of the p1B,in·0iff then even although. it may! 
be a continuing wrm1g i;be plaintiff ca,:a.Dot n1cmrnrj 

I prnssssioD.. gJ·~g\_A ig yeai:•s because under S, 28, ! 
Limitation Aet, he himself has gob no right left! 
which be oa:a enforce. The real qnestion is not/ 
whet.her the wrong is continuirig m~ not, but whe- i 
ther the wrong a:roonnts to a complete ouster of; 
the :plaintiff that is to his dispossession. fo view1 
of these decisions it must beheld that tb'e plain~ 
tiff's mnme of action arose when the tri;>;nsfer was 
effected in 1909. Wb.etb.Br Art. 48B or 49 er 120 is . 
app.licabls or whether foe resld.ua.ry A.rt. 144 ap. 
plies to tb.e present snit, ~be cause of action fm: 
ths,t suit arose in 1909 a,nc1 the plai:atiff's, suib is 
beirred limitation, 

[17] Rsl.ia:rwe weorJl afoo pls,c.::ic1 by Mr. Sen 
Gupta on two Privy Oouncil aecisions reported 
in 52 I A. 245: (Ao I. R. (12) :1925 P. C. 189), Fra.n 
Nath JJ!Iiilliok v. Pradyumn'a Kumar Muil,ick, 
and 60 I. A1: 313 :' (A. I. R. (20) 1933 p, CL 193), 
H ukumchand- v. JJ:[ o..ha.raJ·a, • Bahaclu,r 8-ingh. 
In tbe first of these cases, tha:r9 was no qnes~ion 
of limitation and Mr. Sen Girnta relies on the 
passa.ge 'in which their Lordships observep .tbab 
Hindu family idols are Bot property i:o. 'tbs crude 
sense s,:wa. that such ideas appear to be in' viola,. 
tion of the sanctity attached to the iaol whose legal 
entity and rights as mrnh .the .law· oE Inab has 
long recognisea. The argument. before the BoarOi 
was that a family idol was .no better than a, 
:mere moveable cb.e,ttel. Their Lo:rdahips belCl. 
that such an argument is neither in accord with 
the· true conception of ~he authorities nor with 
principle. Referring, however, fo the decision ot 
Banerji J., in Khetter Ohiunde1· v. E.aridas, 17 
oaL 557, their Lordships held that the transfer of 
the idol was justified. as ·bhe int.erests of the wor. 
shippers of the idol• were con'cerne6L In the 
juBgment of the High Court in the saroe case 
r~portea. in Prad1mr11.,1u;, Kumar v.,Pramqfhai 
Nath, 27 o. w. N: e84 8Jh p. ego: \A.I.R. (10) rn2s. 
cal. 708) Richardson J., laid down the true ruie 
when his Lordship said : 

''What is probably true is that fo1· certain purposes at 
any rate the office of manager or sebayM of the deity may 
be :regarded as prr.'rpetty and the office will carry with 
it an such rights .as pro1_ierly pertalh there, including 
the tight to the c11stpdy of the image. In a loose way, 
therefore, the gift or transfer of the o.:ffice may perhaps 
be spoken of as a gift or transfer ?f the image 0£ the 
deity." - 
fo the other Privy Ocfoncil ·decision where the, 

which is a new tor]. The commonest examples of 
cont in uing wrongs aJre found in inte1·forence wi tb 
water supply and obstructions to rights of w:aiy 
and of light and air. Wber.:i ad verse possession 
is claimed on the s·frengbb of the erection of a, 
wall there is no continuing wrong within s. 29. 

/
The effect. n.1ay continue but this doss . not ex­ 
tend the time of limitation-See Rnstomji's Law 

1of Limitation, vol. I, where all the eases are sum. 
marised, Where, therefore, trespass amounts to 
a complete ouster the wrong is not ?! QQJ2tinuin~ 
one and successive actions will not lie on the 
principle of interest reipublic@ u; sit finis 
litiitni, As IVIr. Mayne in his work on Damages 
puts it: 

''A fai:c rule in such cases would be to give the plain· 
tiff such damages as would compensate him for the 
losses s ustained up to .. the time of verdict, and to pay 
him for putting the land in its original state." 
Where a man suffers in respect of one e.na the 
same right, whether of tb·a person, property, or 
reputation, as the case ma.y be, then if the Mt is 
not a continuing act btrb one over the cones, 
quences or which, when done, the doef' has no 
further . control, the cause of action is one and 
after recovery in an action for damsge first ac. 
eruing, JnO further action can ·be brought. In a 
case of t.rm~p8.ss, the cause of action accrues when 
tbe trssp&iss is committed .. When the properties 
oi! the flei1;y ~n~ the idol itself were taken pos. 
session or,· the act which Ga uses an encroachment 
of the plaintiff's rjgb.t was at once complete 
and there is no continusncs of damage or wrong 
within tho me1rningof the statute. The effect of 

j~he aama?e may o_on~im:e but this doe:s no·i ex. 
[tend the tirne ot liuritatlon. In Harrington v, 
Corporation of Derby, (1905) 1 oh . .205: (74 L. J, 
ch. 219), Buckley J ., observed : 

"The words ('contlnuance of injury or damage') do 
not mean or refer to damage inflicted once and for all 
which continues unrepairsd but to a new damage recur­ 
ring day by day in respect of an act done, it may be 
ones and for all at some prior time, or repeated, it may 
be, from c1ay to day." 
The test in applying S. 23 is not whether the 
right is a continuing right but whether the wrong 
is a co:nth:m.ing wrong: See A.I. n. (17) 1930 Born. 
61 : (154 Born. 4) K~·ishnajee v Anna,J'ee; 20 cat 
906 OhukkenZal Boy v, Lolit Mohan Boy; 26 
Mad. 410, Rafa of Venkatagiri v, Isakkapali 
Subbiah ; 2 Pat.· 391 : {A. r, R. (10) .1928 Pat 
fr7Ei}1 Md. Fa.himul HtUJ_Ue v. Jagat !Jallab 
Ghosh. Wbe1·e th!? act or the wrong is complete, 
s. 23 is inapplicable : .Ashutosh v. Corporation 
of Calcutta, r@p6rtea in 28 o. L. J. 494 : (A. 1. R. 
(6) 19l9 oal. 807). Complete usnrpation of pos. 
session and occupation a:na conseqnent disposses­ 
sion of tbe owner of tb.e land is a wrong which 
:ts complete from the moment.· o£. disposs~ssion. 
It is not a continuing trespass of .the chiuaeter 
contemplated in s. 28: A. I. R. (26) 1939 Nag • .145: 

RADEAE:RI3EN0. DAS v. RADE.A.RAMAN.A (Pa.nigrahi 
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lL R {36) {h:isf$zy, H {a. N. 
RAY 0 .. J. AND PANIGRAEI J. 

Krishna Bcillcbv Ghosh - Deoree-holder-­ 
Appe.Zlcint; v. Scishimukhi Bose - Fu,clgment. 
debtor-Respondent, 

A. F. A. 0. No. l of 1947, Decided oo 30th AugL1s~ 
194:8, from order of Dist, Judge, OuttEJ.ck Sambalpui;J 
D/- 6th December 1946. · 

(a) Civil P. C. (1908),· S. llS - Conversion qit 
appeal into revision-Lack of jurisdiction or illeg:a·• 
llty or material lrreguhdty tn e::.:erclse cl ju:dsdi~ .. 
tion must be shown, 

Where the ap1?ellaut desires tbe Oou\.t to considei: 
hiii fl1J?paal whicb. is found to be nor. maiuta,ipable, Q-S 
revhiou he must establish that the or.dei; co1;npla.ioe~ 
against, suffers from either: ]fl.ck of jurisdiction or SO!J:\EI 
illegality or irregularity of a . mated:i.l chi>ira.cter in, 
ex.ercise of jurisdiction. · [Para 6] 

Annotation: ('44·Com.) Civil P, 0., S 115 l>l 19. 
(b) Civil P. C. {1908}, 0. 21, R. 63-Scope-Cir·· 

cum.stances may arise under which suit unde;~ 
R. 63 may not b.e necessary. 

Whether au adverse oraer in a claim c~se uo.dt)J: 
0. 21, R. 58 is conclusive against the olair:uaut, is fJi 

the circumstances of the me.sent case. All t,fae 
endowed Droper·Mes have become vested in the 
appellant ~by- reason· of the re.gt'ant wade by 
the Govemment of Madras ana. e,ny oba:oge of 

· looa tion of the deity must uecesss,rily result in 
the separation of.· the endowed properties from 
the deity. Defendant 2 is no doubb wiiling, a.nd 
indeed anxious, to have the custody of tb.e Thai. 
lrur restored to bis temple. BiJ.t we consider tba,t 
he, is the least desirable person to be placed b~ 
cha.rge of tbe deity, having rega,rd to the font 
that his father, as the sebayat, bi..·ought abont the 
alienationr:i and finally .·bhe trnnsfer of the idpl 
itself. Defencfant 2 him.self supported a suit, fa,1. 
sely alleging that the idol was still in the teiup!1tj 
in the year 1928. In· the present suib a,lso he 
has made statements which are bardly cousi~-· 
tent with truth. We cannot, therefore1 courh 
teMnce s,ny desire on the part of f.ihe Tb.akm: 
to be res!;ored to· the Goswami Msth and to bE1 
fof~ i~ ~h~ cti§t~d37 of defendan~ 2 .. Nm: wilU be 
in the best interest of.. the Tb~,kur to dissociate iii 
from the enCiowment. This itself would be f:11 

ground, apart from other cousideraitious of limi • 
tation a,ud adverse possession, for r.ej.;ictiog the 
plaintiff's claim : See 7 cal. L. :R. 278, D·uroa. 
v; Sh,iv Prasacl. 

[21} fo the resnlt we hold that the 1:ila,inbiff's 
suit is barred by Iimitahion and ·must fa.ii!. The 
second appeal is allo,wed a,ud the judgment ~rn41, 
decree of the learned. Munsif is restored,· with 
oosts throughout. Counsel's foe iu this Oonrb will 
be Rs. 250, The costs will be borne by the pl?ii:P,· 
tiff's 'next friend' the Zamindar of 1rekbli. 

NarP.H::iimham J,_,. I a.gr:ee. · · 
RG.D. Appeal allowed. 

iSwetambari sect of Jains placed 'Chaesna' in three 
:qr the shrines, the Diga;:n,baris, the rival seat, 
refused to worship and B. 28, Irimitation Act, 
W&S held to be applicable, It should, bowever, be 
observed thait there was no inserterence with the 
ir'.ight of the Digambaris to worship. The proposed 
gate. way was no obstmotion to the Dlgarnbsris' 
zigh] of access . to the hill. Tb.ere was therefore 
no oueter-Dige.mbaris' right of access or of wot. 
ship. Cases of continuing nuisance such as those 
reported in Bajrnp Kaer v, Abdu; Eussain, 
6 Oa11. 394 : (7 J, A •. ·· 240 p, O.) and in Sa.rat 
Chandra v, Nirode Ohandrai A. I. R. (22) 1985 
qal .. 405 : (156 I. o. 390) are not c11Jse.3 of· ouster 
or dispossessiou of foe right or property of the 
person complaining and can therefore have no 
rJi~plication to tb.e facts of this (3BSe. 

(18] Lastly, a reference was made to the 
i'S,cbhid,gi&nf case, M asJ°icl Shahid Ganj v, Shiro­ 
rmani Gurdwara Parbandhak Committee, Am- 
9·it9a,ry1, rgpcrntgd in 67 I. s. ~Sl ~ · (A. r. R. (Q7) 
19&0 P. o. 116)1 where the question was whether 
s, mosque had a, lceus standi in [udiclo: and tbs 
?~ry argument tba,t is advanced in this case was 
repelled by their Lordships of ~he J udicial Com. 
mittea, the argument being that in view of the 
lir1foncy of the plaintiffs the Limitation Aab does 
not prevent their sujn.g .to enforce tbeir indiv-idual 
right,~to go upou tb.e property,. T.b.e case ca,nuob, 
]jberefore, bsof any assistanoe ki the plai:ntifL 

[19] I ha.ve, therefore, no hesHaticmio holding 
thatlf this suit were to bereg::Hded 8,s o:ue to.enforce 
i]be :right of the deity to be located at tbe Goswa,,mi 
lYlath,iG woufot be btlir.red by limitation, eibb.~r under 
Art. 120. (BaZipanda v. J adum11.ni1 38 oal. 284: 
·(7 I. o. 475)), or under .Art. 144. If, on the other 
)btn1d, ib is to be regerded :%S a suit by 3.i worship. 
jper, not based on a,ny right to the prop.erty in 
:,the idol or to an office, against its custodians to 
!locate it in a particular temple instead of in an. 
!other, bhere 7oei11g no allegation that the plaintiff 
lis prevented from worsbippi::ig the idol f.iit the 
·lla\iber temple, 'the suit is .nob cognizable. by t};te 
icivH Court:' See 82 cal. '1012: (2 c. L. :r. 590), 
Lake Nrr,th Misra v. Damxthi Tewari. 

[20J, The last point urged on behalf or the ap. 
pellant is thv,t be has acquired the sebayati right 
b~~ vidue of hbe ·transfer of! iGM Emd the will d 
the deity regarding its habitt'1ition can only be 

-conveyed through the appellanb, This argument, 
·to my mina, ts more fancifuJ tban legally sound, 

, The will of the Thakur.. must be determined in 
\the light of what is in tbe besh interests of the 
liaol. Where .i:ival sebayets claim to repreeent 
j·the will of the deity in conflicting ways, the duty 
fof determini]lg what s~ouid he the will. or the 
iT,hakur must ultima.telS, devolve upon tbe Court. 
'We have given our e,nxioug consideration to 
·what would be the most. suitable arrangement in 
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SARANGADEV A v. RAMASW Al\11 (Bachawat ].! [Prs. 20-'.2.'3] §. C. 160:3 
AJGR 19616 Supreme Coui·t rnn:3 (V 53 C 818) 

(From Madn1s;"' 
2:3rd Septernber 1Si65 

K. SUBBA RAO, J.Jl. l\1UDHOLKAR 
AND H. S. BACHAVVAT, JJ . 

Sarangadeva Periyfl. \fa.tarn and another, 
Appellants ·v:, Ramaswami Gonndar (dead) by 
legal representatives, Respondents. 

Civil App~~ No .. 5614 of 1H63. 
(A) lLimitatfon Act (1908), Art. !44, S. 2.8 

-Possession of immovable properties - Suit 
by math or person repl'eSentin~ it - L:imHa­ 
tiion-Absence of a de jure or de facil:o math­ 
adhlpathi - Rmmmg of limitatim~ is. not 
suspended ~ Office of mnthadlnpath1 - 
Nature of - Title of 11'.tnth to su:i.t lands 
extinguishing .!n .1927 -:-· .. ~l~n:t~ acquiir~ng 
title by prescnpt10u - Plamh~- u1 possess10~1 ,, 

· tilJ 1950, when dispossessed ·.by math ~ Suit •.'.,,J 

for possession against Math filed in 1954 held 
within time. , 

Under Art..144 of tbe Indian Limitation 
Act, 1908, limitation for a suit by a math 
9r by any pe~·son represe11.ting it fo~ posse.'.­ 
sion of immovable properties belongmg to 1t 

- runs from the . time when the possession of 
the defendant becomes adverse to .the plain­ 
tiff. The math is the ov>ner of the endowed 
property. Like an ido~. the math ~s. a. juristic 
person having the powe_\- ?f acqumn&, ovln­ 
ing and possessing prope:t1es and havl?-g tlrn 
capacity of suing· and bemg Sl.~ecl. B~mg an 
ideal person, it must of necess1ty act m rela­ 
tion to its tem1)oral affairs tluougPl' human 
agency. It may acquire property by pres­ 
ci'iption and may Hke\vise lose property ~y 
adverse possession. If the math while m 
possession of its property is dispossessed or 
if the· possession of a . stranger becomes 
adverse, it suffers an injurv and has the rjght 
to sue for the recovery of the property. If 
there is a legally appoirlted mathadhipatlii, 
h~ l'hay instih1te t11e · sult on its 9ehalf: i .. f 
not) the de facto mathadbipathi may do su, 
an.J \Vhere, necessary, a· disciple or otber 
beneficiary of the math may take steps for 
vindicating its legal rights by the appoint­ 
ment of a receiver having authority to sue 
011 its behalf, or by the institution of a suit 
in its name by a next frie:nd appoirrted by 
the Court. Wit11 due cliligencc, the math 
or those interested in· it may a~roid ,the nm­ 
ning of time. Tl1e. run11ing of Hmitation 
against the math under . Art. 144 is not sus- 
pencl~d by the ~lbsence of a lsgaHy appointed 
mathadhipathi; dearly, limitation would nm 
aaainst it where it is mangged by a de fo.cto nf athadhipatlii, and it would nm equaHy if 
there is i1either a de jtg·e ri or a ge facto 

"(See Second Appeal No. iH8 of 1951'1 dated 
16-7-1959~1\ifad.). 

·,r11ereafter all that . S. 49 .(3) provi.'des.·· is that 
__,c:11e- i d t h ff to ~xer- the Collector may P;:ocee. s .raig I o - 
s. tbe \ determine compensation under . S .. 11, the 

. Sec- I reason for this being that all the . other st~ps 
those - cessary for determining compensation 

. have l ~der s. I± h1ave alr.eady been taken in the 
notice I presence 01 t re parties. 
yrnent (21) Lastly it is. urged .. that vesting is 
l with .Jso contemplated in two. =s= and that 
pt' the " ;~hows that successive. n?ti:ficat10ns , can . be 
r Sec-'" . ued under S .. 6 following one notification 
~.· must 18~der S. 4 (1). Section 16 provides for tak- 
lled at l~g possession and vesting after . th~. award 
of the has been made. Section 17 provides ~or 
shm,is taking possession and . consequent vesting 

1 sessio~1 before the· award is made. in case. ~f urgency. 
dsitio11. We fail to see how these provisions ~s to 
cations vesting can make any di:fferen .. ce to th~. inter- 
N from pretation of Ss. 4, .5-A , and 6. Secti~n 1.6 

notice , deals with a normal case where P?ssess1011 is 
iat the , taken after the award is made while S. 17 p) 
fo< 'he - deals with a special case where ·Rossess1on 

. c. - . '.1e ' ~ taken fifteen days after the notice _under 
l under .;, s. g (1). Vesting always follows .. takm~ of 
l ft1 ac- "'lpossession and there . can be vestmg . either 

. (2) and :-iunder S. 16 or under S. 17 (l) depending 
J assist- - upon whether the. case is a normal . one .or 
Jat · sue- an urgent one. ·.· What we have. said with 
)e n~acl'e respect to S. 17 (1) and S. 17 (4) would .apply 
:pecif\ecl in this matter of vesting also and 1f the 

natter is of urgency the Government can 
S: ·· 49 (2)\ dways issue two notifications Lm~er S. 4, 

.... do.\vn. ~ , one relating ·t. o .1.· •. and, . urge·n· .. 
1tly req.t:H~d ~n~ 

tain ctr- ~.l overed by S. 17 (1) and the othei relating 
ie take11T1;!'io land not covered by S . .17 (1).. The :'1rgu- 
ensation , ment based on these 1?rov1s10ns m . S. lb and 
eperson .' ~. 17 can have no effect on the mterp~·e.ta­ 
or's tak- \ tion of Ss. 4, 5-A and 6 for reasons which 
fasou of .•we have given when dealing with Ss. 17 _(l) 
ld .. Sec-:; md 17 (4). We are, thet~fore, ?£ opm~on 
i.s ···. \n· .. ·.that the High Court was nght m hol~lrn,(4 
co,_. ,.,e11· .(that there can be no successive potificat10.ns 
Govern·) under S. 6 with respect to land m a locahty 
,e' vvhol6 :1'; ipedHed in one notiflcatio11 nnder S. 4 . (l). 
· ·s onl¥i As it is not in dispute in this case that tbere 
ledarecL(~ave been a number of noti£catfon.<; under 
1 • a case > !. 6 with respect to this village b~sed on the 
,e neces":-,- notiflcation under S. 4 (1), dated . May lG, 
iS to do·.·~ l949, the High Court was right in guasJ1ing 
he argu·'·:: !he notification under S. 6 issued on August 
:ion S. J,;:.12, 1960 based on tJ1e same noti:Bcation nnder 
ive noW} I 4 (1). 
vit~l res·-/ .. (22) The petition had also raised a 
l m the qroµnd that the notification under S. 6 was 'i~tl:l no~,'. v~gue. HoweYtn"i_ in• view of our ~eci~i_on 0}1 

,.?~ ~Wd! l~e main point ra1sed in the case we expm}s 
ennone o opLnion on this aspect of the matt~r. 
idy Sec- . . . f r il d . vspeciaL . (23) The appeal, there ore, ra s an 13 
+ . under 1 ereby dismissed with costs: . . 
'tQ ser~e[1 J/RSK/D.V.G Appeal dismissed. 
;ial .. · oaS~·' ' 
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~:ases Reforredl : ' Chn·onofogica] 
(1955) (S) Arn 1955 Andh 212 (V 42): 

1954-2 Mad (Andh) 228, Karne- 
~'\vara Rao v. ' 

1604 S. C. [Pr. l] SARANGADEVA v, ,.RAMASVv AMI (Bachawat J.) A. I.'!). 
mathadhipathi, (1904} ILR 28 ·Born 215 and (1954) AIR 1954 SC 282 (V 41): 1954 .(\ 1961~ 
AIR 1935 PC 44 and (1893) ILR 18 Born 5071 SCR 1005, Commr., Hindu Religious are. the St 
Applied. (Para 6) Endowments, Madras v. Sri Laksh~ Since ·•• l8t 

A mathadhipathi is the manager and mindra Thirtha Swamiar of Srinu· Gopiya G< 
custodian of the institution. The office Mutt in iin*nterj 
carries witb it the .•.. right to .•. manage and (1949) AIR 1949 Cal 199 '(V 36): ILR 7 of tpe.i sui 
possess the endowed properties on behalf of (1949) 2 Cal 268, Monmohan Haldar patl# died 
the math and the right to sue on its behalf , v. .Dfbendu Prosad Roy Sinoe 1915 
for the protection of those properties. Dur- (1941) AIR 1941 Mad 449 (Y 28): ILR 5 , Go];!iya. Go1 
ing the tenure of, his office, the mathadhi- (1941) Mad 599 (FB), Yenkateswara .. ·",!math. .Bev 
pathi has also .Iarge beneficial interests in v. Venkatesa 4 5 ·~..;J jnathadhipa 
the math properties. But by virtue of his (1935) AIR 1935 PC 36 (V · 22): ILR ' ' g . managemen 
office, he can possess and enjoy only such 14 Pat 3~7, Srischandra Nandy v, . 20 y~~ars frc 
properties as belong to the math. If the Baijnath Jugal Kishore . • · · 4 j :p~thi was . 
title of the math to any property is extin- (1935) AIR• 1935 PC 44 (V 22): 62 Ind J Math in 19; 
guished by adverse possession, the rights of App 47, Mahadeo Prasad Singh. v. .Mad,uai pas 
all beneficiaries of the math in the property Karia Bharti 6 · lands, and · 
are also extinguished. . On his appointment, (1925) AIR 1925 PC 139 (V 12): 52 :]ands and p: 
the mathadhipathi acquires no right to re- Ind App 245, Pramatha Nath Mula ..... 'math for. its 
9t:.yer property which no longer belongs to lick v. Pradhyumna Kumar Mullick 5 / .. lands .wsre t 
fi_.~"" math. If before his appointment limi- (1925) AIR . 19.25 Cal 140 (V 12): ILR · o .of inam . Ian: 
ration under Art. 144 has commenced to run 51 Cal 958, Administrator .. General · wa.ri lands a 

·>·'igainst the math, the appointment does not of Bengal v. Balkissen Misser · ~' 8. ; the name' of 
'giv~ either the math . or the mathadhipathi (lQQQ) AIR 1922 PC 1M (V 9): 48 Ind .. "1n possession 
a new right of suit· or a fresh starting point App 302,. Vidya Varuthi Thirtha · v. :-: 1 continued to 
of limitation under that Article for recovery .Balusami Ayyar ., • ... 7 ~· Janua:dy 1950 
of the property. AIR 1922 PC V23 and AIR (1917) AIR 1917 Mad 706 (1) (V 4)1 ·:> sessiorlof ths 
19.54 SC 282, Applied. ,(Para 7) 4 Mad L W. 369, Manikkam Pillai v. :-. the phuntiff 

Where on the death of a rnathadhipathi Thanikachalam Pillai . 4 ;: math represe 
in 1915 and in absence of a legally appointed (l9l6) AIR 1916 PC 202 (V 3): 43 ~-; pathi and an 
mathadhipathi, by operation of Art. 144 read Incl App 113, Meyappa Chettv v. > t recovery of p( 

itl s 98 f , ·L· · · · A 190· 8. l Supramanian Che. tt:y . . 4,: plaintiff claim 
WJ. 1 · ""' . o: hie . 1m1tatrnn ct, · tJe (1904) ILR. 32 c. al 129: 31 In.cl. App •·.:.,-.·.·.Ian. ds by a. dve 
title of the math (lessor) to the suit-lands 
became extinguished in 1927 and the plain~ 203 (PC), Jagadindra Nath Roy v. . .: ofa ryqlwari 
tiff (lessee) acquired title to .th<;) lands by Hementa Kumari Debi . .;i, ..,~i iimnption .• of t 
prescription and continued il1 possession till (1904) ILR 28 Born 215: 5 Bom LR . Ji ''Judge of Din 
19.t)O wlrnn dispossessec! by the math, the 932, B11b!ljil1llO V. Lt~inandas . 6 '}'contention', anc 
sir'··'• for possession Bled by the plaintiff in (1900) 27 Ind App 136: ILR 27 Cal ;. U1e District Ju 
19o4 was within time though the delivery of 943 (PC), Radhamoni. Debj v; Col,. .. :. decree imd di~ 
possession by plainti:B: in 19.50 was found to lector of. Khulna . · 4 :!_appeal, the Hi 
1i''. voluntary. The absence of a .legdly ap- (1893) ILR 18 Born 507, Vithalbowa ;:\ the judgment < 
~_;01nted mathaclhipathi did not prevent the v. Narayan Daji · 6 •>Judge. The d 
running of timr i.mder Att. 144 (1821) 5 B and Ald 204: 106 ER 1167, .;: Court ~y ·spec 

(p 9 ·o) Murray v. East India Co. . 4:.:.:'.~.· dency of the a 
. aras ' 1 . M A V - h. . di d :x I..!. l CB) Limitation Act {1963). Art 96 - r. . . Viswanat a Sastri Senior \n e . anq u1s E 

Suit against endowment for recoverv of Adv .. ocate, (M. /s. S. S. J. av. ali and . R. Garfa·}lsubstitnted·i fo 1 
possession - Plaintiff acquiring title by 'pre~ pathy Iyer, Advocates,· with him), for Appel-·~~ (2) Th~ pl: 
scriptfon - Starting pofot of limitation £.s l~nts; M/~. R. K. Garg, S. C .. Agarwal, D. P. ·1·· .lRnds on the 
date of appoinfment of . [)i]?rl~f\g~i· Qf ~ndow~ '. Smgh ana M. ~(.' Ramamurt~1, Advo~ates o~ Y 'lel5 he !tnd, hf: 

;r:i~tof la!:tex~~ti:g b'~f;,~ef:~~tive (;~~;n~) ~~! ~~i~!~!~t~g j~d~1.,~.~~. r o~as~~n~.o~~ .•. ·.···.·······:····:.·_.i ~~E.'ppe~.L:" .. · .. P~t .. ' .. ·.· 
(C) Religforqs and chmritable Endow- . • ments -- Math -;-= Absence of legal neicessllty BACK-IAWA'f, J.: Shri. Sarangadeva .. 

1.:.read 

with Art. 
- Mathadbiipa~H] has no pov1er to gmnt per- Periya Matarn of Kumbakorrnm was the;: Act, 1908; (2) I 
petua] foase oll:: math propeit'tfos at a fixed in~m~oldm of lands in Kan:nibada Zamin,;: and the !grant L 
:ent _ Transfer of 1Pll·operri:y Act 0822) Dmdigul Taluk, Madurai District. In 188~t/- .tenure was er?,,· 
§ 105 (Ob]~er), · (Para s) the then ~;ath?dhipathi grnnte? ~ pe~·pehl~;i' "~uired full own 

~ease of . rne me~waram . a.D.d 1md1war~~~ any even~, ~e 
Paras mterest 111 a . po1t1on of the iuam lands to. Jthe lands smcE 

one Chinna G9piya Goundar, .··.. the grand· jl2 years in 194(: · 
father of - , the pl~Miff-n:,sporiden,t m.~ .IL-11· ;·: .. ·.~.'..:.•to t~e. Iandn :U·.· .· .. r.·· ... !lr 

4 annual :renx of Hs. 70. Tne demised lands ,~of the IndrnnJ 
j are of the opi1 

··--~~.1--- 
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of the plaintiff should be accepted, m1d it is, 
therefore, not necessary to consider the other 
two grounds of his claim. 

(3) In the absence of legal necessity, the 
previous mathadhipathi had, no power to 
grant a perP.etual l<$ase of the math proper­ 
ties at a fixed rent. Legal necessity is nei­ 
ther alleged nor proved,. But the mathadhi­ 
pathi had power to grant a lease which 
could endute for his .lifetime. The lease of 
1883, therefore, endured during the lifetime 
of the previous · mathadhipathi and termi- 
nated on his death !i1 1915. Since 191.15, the 
plaiptiff. gnd his predecessors~in~interest did 
not pay any rent to the math, and they 
possessed the lands on their own behalf 
adversely to the math. Before the insertipn 
of Art. 134-B in tht; . Indian Limitation 1,,)J, 
1908 by Act I of 1929; the sui:t for recovery 
of the lands from the defendants would have 
been governed by Art. 144. The contro­ 
versy is about the starting poii1·t of limitation 
of a suit for th61 ·recovery of the math pro~ 
perties under Art 144. Did the limitation 
commence on the date of the death of the 
previous rnathadhipathi, or did it commence 
on the date of electioi1 of the present math­ 
adhipathi? 

. ( 4) On behalf of the appellants, Mr. 
Ganapathy Iyer contended that the rigl1t to 
sue for the re::;overy of the math pi·operties 
vests in the legally appointed mathadhipathi 
and adverse possessi()n against him cannot 
nm until his appointment In support of his 
contention, he reliecl .upon the minority jud~"'1" 
ment of a Full Bench of the Madras Hign1 

Court in Venkatesvi'ara v. Venkatesa, ILR 
(1941) Mad .599: (AIR 1941 Mad 449 (FB) ). 
Kameswa.ra Rao v .. Somanna1 (S} Alli 1955 
A11dhra QlQ and Manikkam Pillai v. Thani­ 
kachalam Pillai, AIR 1917 Mad 706 (1). He 
.argued tnaJ; this view has received legisla­ 
tive sanction in Art 96 of the Indian Limi~ 
tation Act, 1963. He relied upon the fol~ 
lowing observations in J agadindra Nath Roy 
v. Hemerita Kumari Debi, (1904) ILR 32 Cal 
129 at p. 141 (PC), "the possession and 
management of the dedicated property be­ 
longs to the sebait And this carries with 
it the right to bring whatever suits are neces­ 
sary for the. protection of the property. 
Every suc;,b right of .'Wit ig 'M~ted in the 
sehait and not in the idol." Relying o:q 
Murrny v. East India Co., (1821) .5 B and 
Ald 204 at p. 207 and Meyappa Chetty v: 
Supramanian Chetty, 43 L A. 118 at p. 120: 
(AIR 1916 PC 202 at p. ;205), and several 
decisions under Arts. 120 , and 110 of the 
Indian Limitation Act, 1908, he submitted 

' that the cause of action' does not accrne and 
time does not ~ommence to ruD unless there 
is someone who ca11 institute the suit Relying 

are the subject-n~atter of the present :uit. 
Since . 1883 until January 1950, Chmna 
GoniyB. Goundar and his descendants were 
In ~uninterrupted . possession and enjoyment 

7 of the suit lands. In 1915, the mathadhi­ 
pathi died without nominating a successor. 
Since 1915, the descendants... of Chmna 

5 Gopfya Goundar did not pay any. rent to the 
1rnath. Between 1915 and 1939 there was no 
rnathadhipathi. · .. One Basavan Chetti ~v~~ in 
111anagement of the math for a pence of 
£0 years from 1915. The present mathadhi­ 
pathi w.as elected . by ·the discipl. es of the 
Math in 1939. -: In 1928, the Collector of 
Madurai passed. an order resuming the inam 
]ands, and directing full assessment of the 
]ands and payment of the assessmen~ to t~e 
math for its upkeep. After resum;rtion> tile 
]ands were transferred from the "B' Register 
of inam lands to the "A" Register of ryot­ 
wari lands and a joint patta was issued in 
the name of the plaintiff and other persons 

Iria 51 8 In possession of the lands. . The plainti~ 
'1 continued to possess the suit lands until 

7 ·1 January J950 . when the math obtained pos­ 
.,~session of the lands . On February 18, 1954, 

.. : the plaintiff instituted the suit against the 
4 ·:math represented by its present mathadhi- 

';" : 'pathi and . an age~1t of the n:ath claiming 
·• recovery of possession of the suit lands The 

4 :; plaintiff claimed that he .acquired. title t~ the 
App c: 'lands by adverse possession and by. the issue 
y v. ·, of a ryotwari patta in his favour oh the re- 

4; R'~ i~umption of .. th~ inam. The .. Subor~in.at,e 
,. ··Judge of Dindigul accepted the. plaintiff s 
6 .. ~·contention, and decreed the sD:it. ·On .appeal, 

·the District Judge of Madurai set aside the 
i''; decree and dismissed ·the. suit. . . On second 

4 ;: appeal, the. High Court of Madras restored 
)'. the judgment and decree of the Subordinate 

[t Judge. ThB d~foi'J.di:tnfs now appeal to this 
\:•.Court by special leave. During the pen- 

4 i;( dency of the appeal, the plaintiff-respondent 
·i Senior J ·~ed .and. hi~ le~al representatives have beeri 
:R. Garia:~- .. ~: ~ubstitnted m hls place. 

for Appel- ···;. (2) The plaintiff claimed title· to the suit 
wal, D. P. "!:~.lands on the following grounds: (1) Since 
vacates o(> •1915 he. and his predecessors-in-interest were 
;psndents.,.,;: in adverse possession of the lands, and on 
the Court.X, the expiry of 12 years in 1927. he . acquired 

'<,';· prescriptive title to the lands under S. 28 
rangadevs; J' read with Art. 144 of the In~ian Limita~ion 

W9.S 1 th@·.r~ ~ct, 1908; (2) By the resumption proceedings 
1 Zalnin/i:'; .ancl the grant •of the ryotwari patta a new 

In 1888~> lenme was created i.n his·. favour. and he a?~ 
perpetu~[f ,$11lited ftilJ ownersbiJ? in the lands; and .(3) m 
udiwata~ any event,. he was m adverse possess1.on of 
lands . to\O, ,the lands s:L"1c:e · 1928. and . on the. expiry of 

e • grand· ( 12 years fr~ 1940 he' acquired pr~scriptjve title 
t on an:: to the lands under S 28 read w1th Art. 134-B 
sed fonds·· Hf the Indian Limitation Act, . 1908 We 

· · are of the opinion that the first contention 
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on Radhamoni Debi y. CollectoT of Khulna, 
(1900) 27 Incl App 1.36 (PC), and Srischandra 
Nandy v. Baijnath Jugal Kishore, ILR 14 
Pat 327: (AIR 1935 PC 36), he contended 
that before possession can be adverse there 
must be a cornpetitor who by due vigilance 
could avoid the running of time. 

(5) Mr. Garg on behalf of the respon­ 
dents contepdec1 that adverse possession 
commenced to run against the math on the 
death of the, nrnthadhipathi who granted the 
lease and the operation of the Lirnitation Act 
is not affecte'd bv the fact that there was no 

manageJ c;f the math. In support ·of 
contentio11, Jw relied up011 the majority 

j11Jgment of fr1e Fnll Bench of the Madras 
High Court• in Venkateswara's ,case,, ILR 
(.1941) Mad 599: (AIR 1941 Mad 449) (FB), 
C)nmohan Bialdar v, Dibbendu Prosad Roy, 
IL H (1949) 2 ;Cal 263: (AIR 1949Cal 199) and 
i\..clrninistrator-General of Beng~tl v. Balkissen 
j\[isser, IL!} .51 Cal 953 at pp. 957-960: 
(Arn 1925 Cal 140 at pp; 142~143), Relying on 
Prc1matha 'N.atl1 I\follick v. Pradhyumna 
Kumar Mullick, .52 Ind App M5 at p. 250: 
(AIR 1925 PC 1.39 at p. 140), he submitted 
t!1at a math, like an idol, has a juridical 
sb1tus with tlle power of suing arid being 
sued. He a1'gnecl . that; in the absence of a 
legally appointed mathadhipathi, a cle facto 
m <:nager coukl institute a suit for recovery 
of the matb properties, and the beneficiaries 
oi the endow1i1e11t could. take. apprnpriate 
steps fm the recovery, and, in any event, the 
mere absence of machinery for the institu­ 
ti~~1 of the suit \Vould not suspend the run- 
' ).g of limitation. .. 

(6) We are indined to accept the res­ 
. pondents' contention. Under Art. 144 of the 
lindian Limitation Act, 1908, limitation for a 
suit by a matb or by ~my person representing 
it for possession of u:m:n'ovable pi·operties 
belonging to it runs from the time when the 
possession of tl1e defeudant becomes adverse 
to the plaintiff. The. rnath is the owner of 
the endowed property .. ·Like ai1 idol, the 
math· is a juristic person havfog the poweir 
of acqull:ing, 01vning and possessing proper­ 
ties and having the capacity of suing and 
being sued. Being an·· ideal. person, it must 
of necessity act in relation to its temporal 
affairs th.rougb human agency .. See Babaji­ 
nw v. Luxmandas, (1904) ILR 28 Born 215 
(223). It may acquire. property·. b07 prescrip­ 
tion and may lik,ewise lose property by 
~d~Jt;rge poggeggion.. If the math· while in 
possession of its, 'p.roperty · is. dispossessed or 
:if the possession of a stranger becomes ad~ 
verse, it suffers an injury and has the right 
t? sue for the recovexy of the property. · · H 
there is a legally. appointed mathadhipathi, 

1he may institute the suit on its behalf; if not, 

SARA.NGADEVA v. RAMASWA1vll (Bachawat J.) [Prs. 4-8J A. l ll. l 19"6 
the de facto mathudhipathi may do so, se 1 111i:,or,. an 
Mahadeo Prasad Singh v. Karia Bharti '6~ i iiJ Octob 
Ind ~!\.pp 47 at p. 51: (AIR 1925 PC 44 at ·: attaining 
p. 4o), and ~here~ necessary, .a disciple or that the J 
other beneficiary or the math may take steps menceme1 
for vindicating i~s legal r~ghts by the appoint- entitled t' 
rnent of a receiver having authority to sue Lirnitatio1 
on its behalf, or by the institution of a suit respondin 
~n its name b):'. a next .f~iend a~pointed by.•···· Ac1t, 190~ 
rhe Court. With due diligence, the math orl&i. · $.Ult withi 
those interested in it may avoid the running this dee: 
of time. The running of limitation against pointed. o 
the math under Art. 144 is not suspended by at p, 9.58: 
the absence of a· legally appointed mathadbi. J in giving 
pathi: clearly, limitation would run· against it t. Limitatio1 
where it is managed by a de facto math- Council 1 
adhipathi. See Vithalbowa v. Narayan Daji \'ight to .s 
(1893) ILR 18 Born .507 at p. · 511, and w~ frqm the 
think it would run equally if there. is neither/ which fa 
a de jure nor a de facto mathadhipathi. press ·any 

(7) A mathadhipathi is the manager and the corre 
custodian of the institution. See Vidya case, .(l~C 
Varnthi Thirtha v. Balusami Ayyar, 48 Ind purposes 
App 302 at pp. 311, 315: (AIR 1922 PC 123 that we 2 
at pp. 126, 128). The office carries with it eiple oft 
the right. to manage and. possess the endow- menceme. 
ed properties on behalf of the math and the was a she 
right to sue on its behalf for the protection bel~alf of 
of those properties. During the. tenure of the suit ·1 
his office, the malhadhipalhi has .. also large pe1:sqn . yl 
beneficial. interests .i.n the math properties time .froh 
see Commissioner, Hindu Religious Endow~ eel, .he sh 
ments, Madras v. Sri Lakshmindra Th.irtha : Indian .Li 
Swamiar of. Srirur Mutt, 1954 SCR IQ0.5 at~--~r ,I}cnse, •. thei 
pp. 1018-1020: (AIR 1954 SC 282 at pp. 2ss::l.V ence ,u;i 1 
289). But by virtue of his office, he can ruq. Nm 
possess and enjoy only su,ch properties as ri~y of .a 
belong to the math. If the title of the math 1~15 or: 1 

to any property is extinguished by adverse . Urn itatioi 
possession, the rights. of all beneficiaries of · (g) F 
the math in the property are also extinguish- time und. 
ed. .on his ~PR~~tment, the mathadhip1a~h· Ad, 1908 
acquires no . ng o recover property w tc _, death of 
no longer belongs to the inath. If before his ·~ the lease 
appointment limitation under · .Art. 144 has d· at d· . 
commenced. to run against the math the ap- ; pc .n .6 r · · · . . · ' . runmnz 1 pointment does not give either the math or ·· f . e 
the mathadhipathi a new right of suit or a OL~, ~gr~ 
fresh starting point of limitation under that m8f. jori dy 
A .. • 1 f f h h 1 e erre :ut1c e or recovery o t e property. I~ t e m h 00' 
mstant ~ase, the present m~thadhipathi was .. (l9~l) Mi 
~lected 1::1 1939 when the title .of i'~1e math J 94 ~ Mac 
co the smt land~ was already extmgmshed by ~: pr .;s no 
adve:i;se possess10n. By his election in 1939 :. 1..,~-B f 
the present mathadhipat..h.i could not acquire I ·i~,; 96° <l 
the right to possess and enjoy or to recover-{,: \;ir,··1 .. &., 

. t' h' h ] bl d ,J ~ i1111v,+tU61,.ui11 p10per res w 1c no Longer e onge _ to me i.._ , • 191.3n the 
math. lb:' 1· 0, · -· a case i~ 

(8) Jn J agadindra Nath Roy's case1 (1904) ment of 
ILR 82 Cal 129 (PC), the dispossession of endo\Arme 
the idol's ·lands . took place in April 1876. $iqered t< 
The only shebait of the idol was then a law :existi 
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AIR 19®!fl Su.preme Court 1.607 (V !;3 C S>l!2l) 
(From Punjab: MR 1963 Punj 345) 

JP. B. GAJENDRAGADKAR, .· C .. L K. N. 
WANCHOO, M .. HIDAYATULLAH. V . 
RAMASWAMI AND·P: SATYANARAYANA 

RAJU, JJ. 
Ram Parshad, Appellant v. State . o.f 

Punjab, Respondent. 
· Civil Appeal ·No. .5.'30 of 1964, datedl 

7-2-1966. 
(A) Bank of Patiia!a ' Regulation and 

Management Orde11· (1954), Cl 1 (lh) - Dat® 
of commenc.ement -~ Though· JfHllblilshed alt 
later date, order came into ope:rntfon from 
February 27, 1954, :\vhen :it was n1ade. AIR 
1!l63 Punj 345, Affirmed. (Para r 

(B) Constitution of Indfa, Al't: ·357 (2) 
~ Bank of Patiafa Regufatio:n and Mmnag.e­ 
ment 01'der (1954), CL 4 (1) (Hi), R.ufos under 
Bank of Pat~afa. (Staff) Rules (1954) - VaH~ 
clity ;- Expression. 'except as respects things 
done· in Art. 357 .{2) ~ It must receive 
Ube.ml and extensive construction - P].'ovi~ 
s~~ns of Order in'cliu:Hng that of Cl 4 (1/ 
(m) fmd Rufos made thereunder refate to 
matters of day-to-day aHa:ks and adminis­ 
\'!:ratfon ofBank and. ~ome w:H:Mn purview of 
saving clause in Art 357 (2) and continued 
fo operation even after period spedfied 1n 

. the Artfok Cra:ies on 'Statute La·w', 6th 
Edn., p. 415 and. Foster v. JPriitdhard, (1857) 
26 JLJ Ex. 215, Re{. (JfnteirpretaHrnn of §ll:ahd:es) 
(Ciivi] JP, C. (1908), Pi·eambfo - foterpreta~ 
tfon. of §fahlltes). (Parns 22, 23.: 24)_ 

(C) PaHafa §tate Regufatkms (1930), 
Rir. ]L and 4 . - . lP.rescrilbed '2(1ll!.thor.iil:y has 
p~W~i' . ~b <lih.ange fu1'es in :negu!atfom - 
1Exbm1sfon of ru.Ies by Mahauraja. in 1941 to 
empkJ1ye,es of S-J:ate Bank of ~~tfafa ~ Ex· 
tensfon by MHharaja befog an , executive ac~ 
oouM ~e changed by s:limHar execu~+ve act. 

• (lPiu!.'2 :n) 

(10) hold that by operation of 
Jut. 144 read with S. 28 of the Limi- 
tation Act, 1908 the title of the math to the 
suit lands became extinguished in 1927, and 
the plaintiff acquired title to the lands by 
prescription. ·He cc)Minued in possession of 
the lan~1~ until January, 1850. -It ha~ b@~n 
found that in January, 1950 he voluntarily 
delivered possessioh of the lands to the 
math) but such delivery of possession di 
not transfer any title to the math. The suit 
was · instituted in J9t54 and fa well within 
time. ' 

(11) In' the result, the appeal fa dismissed 
with c0sts; 
DJ /SG/D.V.C. Appeal dismis&ed . 

§. c. 1607 [Prs. 8-il] :Haju J.) PAR SHAD v. BTATE OF PUNJAB A.lft. 1 
) S -~ 111i11or, and l~ .. e sued for recovery the lands · ... o, seel 
harti, 62 j iii October 1889 within three years of his 
)Q 44 at attaining majority. The Privy Council held 
sciple or that the plaintiff being a minor at the com- 
ake steps men cement of. the period of limitation was 
appoint- entitled to the benefit of S. 7 of the Indian 

:i to ~lie Limitat~on Aot, 1877 . (Act XV of. 1877) c,ora 
of ~t suit reapondling to S. 6 -of the Indian Limitation 
iinted by _, Act) 1908, and was entitled to institute the 
: math 0 \~ suit within three years of his coming of age. 
~ running This decision created an anomaly, for, .as 
n against pointed out ~.;.<' Page, J. in ILR 51 Cal 953 
ended by at P: 958: (Alf'i 1925 Cal 140 at pp. 142-143), 
nathadhi- J in giving the benefit of S. 7 .: of the Indian 
against it L:Limita~ion Act, 1877 to the shebait, the Privy 
.to math~ ':. ;;,Council proceeded on. the. footing that the 
.yan Daji .. ··. · A'ight to sue. for possession is to be divorced 

1,:.Amd w~.,_·;;: ·:from. the proprieta~y right to. the property 
is neither , which is ves.ted in the idol. _We do not ex- 
path·1··. ··.·.<.~ •.. •. prese an_y. opinion one ... _way. or the other op 
18;·::. and j .,Hrn correctness of. Jagadn1dta ~a.th. Roys 
se' 'id· .. :· . oase,. (1904) !LR 32 Cal 129 -(PC). For the 
r · 48 ~d: ::;,, ~urposes of thts . cas~, it is sufficient to s;ay 
. i PC 12S }_;-'.J~at w~ ~re not inclined to extend the pnn­ 
es with it ~:mpfo or that case. In .that ca~e, .at ~he com­ 
e endo ;, ··r,mencement of the period of Iimitation there 

h and the: f ,'was a shebait ~n existence entitl:d ~o s.ue on 
protection \ :- behalf of the idol, and on the institution of 
tenure o1 /,:-;•the . suit he;· successf~11ly claimed th~t as the 
also J.arge /i ·:rerson entitle~1 to msti"t1;1te the suit at the 
iroperties, :_.·.:.time from which the period fa to be reckon- 
s. Endow>''J' ed, he should .get the beneRt of S. 7 of the 

·Thirtha:i \. Indian 'Limitation Act, 1877. · -In t~e. P.res~nt 
'.{ 1005 ·····aq 1case, there vvas no mathadhipath1 m ex1st­ 
t pp. 28S, {:'ence in l9~5 ·ffben limitatio:r;i commence~ to 
, he cari' :. :.nm. Nor is there any question of the mmo­ 
;erties as ;•': ,yity of a mathadhipathi entitled . to sue in 
"the math ii:: '191,5 or of applying S. 6 of the Indian 
y ·adverse · Limitation Act, 1908, 
.ci :~es of '' , (9) For these reasons, we hold that the 
x( :::~lishhi:. <ff :·time under Art. 144 of the Indian Limitation 
iaauipat ·... ::A.ct, 1908 commenced to run in 1915 on the 
rty whic4 ';i,; death of the mathadhipathi, ·who granted 
be1£4o~. ·ehhi~ .·.·.·' .•the lease, and the absence of a legally ap- 

'l as · "' '·' 1 
, l "' · th' d d h the apf:~~_pomtea mat 1acm1pa- 1 i not prevent the 

, ' 1:h ot ;;~, ;;tunning of tir;1e under Art. 14~. We there­ , m.:. . . a:.(' .fore, . agree w:1.th the answer g1ven by the 
8d1 fuat·;' :majority of the Judges to the third question 

·11 et1 the:.£ te~erred to t~e ~ull Bench ~f the Madras 
1' thi was·:; Jfigh Court m Venkateswara s case, ILR 
~ math'.-. }(1941) Mad 599 at pp. 614~615, 633-634: (AIR 

'shed by-:.:: }941 Mad ·449 at pp. 455-456, 461). We ex­ 
m. rrg39'( :Press no opinion on the interpretation of Art. 
nt ~cquire, .134-B of the Indian LLmitation Act, 1908 or 
) recover~ . i:. 96 of the Indian Limitation . Act,· 1963. 
~d to•·.th~ f· nder Alt 96 of the Indian Limitation Act, " · ·· ·tso3, thti ~ta1ting point of Hmit11tion in m~h 

,a case vvould be the date of the appoint­ 
ment of the plaintiff as manager of the 
endowment, but this Article cannot be con:. 
idered to be a legislative recognition of the 

existing before 1929. 
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Feb. 4, 5, .8, BJ 
April 8. 

P. C.* 
1937 

·447 

.. 

By a deed executed in 1888, two brothers, Rand B, dedicated certain 
properties to a domestic Deity and provided that the right of shebai'ti should 
go to their male heirs by primogeniture. · 

In l896 they conveyed additional properties to themselves as shebdits. 

In 1901, R dieP, leaving two sons P and S, the latter an infant. 

ID 1904, in a suit by S by his mother as next friend against B, P and their 
sons,. by consent a preliminary decree was· made setting aside the deeds of 
1888 and 1896 and giving B a moiety oi the property and P and S together 
tlie other moiety leaving P and S to apply for division of their share. 

The Deity was nob made a party to the suit. 

Th~. final decree wa~ made !n robe. 
In the division the thdku.rbdrhi and a house built for the shebdit fell to 

the share of P and S and they continued to reside in it. 

In 1918, S, having attained majority, brought a suit for administration of 
his father's will and for division between him and his brother, P.. 

Pin this suit pleaded that the property was debattar •. 
A preliminary decree was made for the division of the properties in equal 

shares between P and S, subject to an allowance for the maintenance of the 
Deity. 

P!Ilbrtgagedhis share in Hl22 and he died in 1924 leaving two sons M andJ. 
In .1928 M, as shebdi~, instituted the-present suit in the name of the Deity 

for a declaration that the Deity 'Vas entitled to the properties comprised in 
tllB d@~dx of .IBBB and 153fi, 

Held: (i) On the construction of the deeds, that there was an absolute 
dedication of the thd7.1urbdrhi and the house built for the shebdit and a charge 
on the rest of the properties comprised· in the deeds for the worship of the 
Deity. 

(iii That S had acquired a title to a .half of the thdkul'Mrhi and the 
ehebd-it'e house by adverse possession. 

The possession of S for 12 years from 1904 was jointly with P, but S was 
not affected by any fiduciary disability 'attaching to P and there was nothing 
to prevent his possession of his half being adverse to the Deity, 

*,Z::resent: Lord ,Russell of Killowen, Lo~d Macmillan and Sir 
John Wallis. 

Limitaiion-Adverse possession-s-Joint possession of shebs it and his brother-. 
Half.share of ,brother, whether can be held adversely to idol, 

[ON APPEAL FROM THE HIGH COURT AT CALcUnA.J 

BRAJA NATH DE. 

v. 

~REE SREE ISHWAREE BHUBANESHWAREE 
THAKURANI 

PRIVY COUNCIL.· 

INDIAN ~AW REPORTS. 
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!1 
• 

*(1932) I. L. R. 60 Cal. 54. (2) (1923) I. L. R. 50 Cal. 487. 
(1) (1933) J. L. R. 12 Pat. 251; (3) (1922) 26 O. W. N. ~.90. 

L. R. 60 I. A. 124. 

. 1937 · APPEAL (No. 13 of 1935) from a decree 'of the 
Sree Sree High Court in its. Appellate Jurisdiction (May lS, 
Ishwdree · , 

Bhuhane.shwaree 1932) which varied a decree of the Court in itsOriginal 
Tha!~rani .Jurisdiction (December 19, 1930 ). * ' 

BraJ°a Nath De, . . • • . • 
The material facts are statedin the'judgment of the 

Judicial Committee. 

Rashid for the appellant. On the true construction 
of the deeds 'of 1888 and 1896 the properties comprised 
in them vests absolutely in the Deity. A~ 11~gards 
adverse possession by Satya, referring .to s.10 .and 
Art. i 44 of the Limitation Act, Braja and Pulin were 
always in possessionas skebaits. Satya merely tesided 
with Pulin. Pulin was a shebait and limitation cannot 
run against a skebdit; [Reference was made to Mulla's 
Hindu Law (8th ed.), pp. 492-495.]. A shebait cannot 
give title. Adverse possession would run from the 
death of the shebait. M ahomtl: Ram Charan Das 
v. N awrangi Lal (l). There is no distinction between 
a molumta a~d a shebait. Where there are two co­ 
owners, one cannot be in adverse possession to the 
other. Bhairabendfa N arain. ROy v, Ra}endra 
Narain Roy (2). Pulin was in possession as shebait. 
The Deity was in possession through him. Satya·was 
in possession as co-owner with Pulin. J ogendra Nath , 
Mi1,kh,erjee v. Rajendra Nath Bhatiacherjee (3) .. 

Dunne, K. C., and Pugh for respondent No. 1, , 
Braja. The first respondent's position is that he 

I I 
is a skebait. He is in possession of half the house. , 
He is unwilling to act against the Deity. He is ready 
to carry out the order of th~ Court. He desires to 
avoid taking any part in a contest between members • 
of thl§ familj~. 

Wallack for respondents Nos. 3 to 6, the mortgagees. 
The deeds do not vest the mortgaged properties in the. 
Deity. On the question of Iimitation, it is assumed , 
against me that Pulin, from whom I got my mortgage, 
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• 
(2) (1933) I. L. R. 8 Luck. 351 ; 

L. ·~. 60 J. A. 263 . 
(1) (1922)·26 C. W. N. 890. 

was a trustee and that limitation would riot run against im 
him, Tll~r~ i~ nothing to show that Pulin was a· Sree Sree 

. · · . · ~ . ' JghwamJ 
shebait. There is no evidence to show that he took Bhubaneshsoaree 

possession as tr~stee or accepted trusteeship. Pulin· Tha~~rani 

and Satya had an undivided interest. Half of tha.t was J3raja Nath »« 
mortgaged. Limitation would apply in the case of 
Satya. It cannot be said Fhat limitation would run 
in the caseof one half and not the other. Joqendra 
N athMitkher}ee v. Rajendra ·Nath Btuutacherjee (1). 
Art. 142 of the Limitation Act is the one that would 
&pply1 I 

, De Gruyther, 1{. C., and P;ingle for the respondent 
.~Q. 2, Satya. The construction of the deeds by the 

' learned Chief Justice is wrong. He. has made them 
good Jn part and bad in part. Taking the documents 
here as a whole, the grant is for the benefit of the 
family. · 

Aercgards limitation, rightly or wrongly, the deeds 
werecancelled in 1904 and there was a partition. 
Satya is in no sense a shebait. He claimed a fourth 
share in. the suit. Clearly after that· not only Satya, 
but Bulin and: Brajti, Mtild h11va get up. g,dver£e 
possession even though Braj a. was a sh'ebfiit. Under 
s. 10 of the Limtte.tion Act, property musthe vested 
in trU,st for a specific purpose. Referring to Art; 134, 
the question.ds whether there was an entrustment ·of 
anything. There was an amendment of s. 10 in 1929. 
The words " deemed to be entrusted "were introduced 
and sub-ss. (a), (b) and (c) were added. In 1904 the 
established law was that if the shebai: was present, the 
Deity wai~ ~i.tmci11rAtly represented. In Kanhaiya 
Lal v, Hamid Ali (2), the point was different from the 
one here. The amendment of the Act came into force 
on January l, 1929. The mortgages here were 
executed in' 1922 and 1924. The suit was instituted 
on January 22, 1929. Pulin was in possession of his 
share and on behalf of Satya from 1904. Prior to 
1929 aJ s hebait was not a trustee. After 1929, by the · 
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(l) (1936)L L. R. 59 Mad. 809; (3) (1926) I. L. R. 48 All. 529; 
. . L. R. 63 I. A. 261. · L .. R. 53 I.A. 220 • 
. . (2) (1912) .A. C. 230. (4) (1925) 30 C. W. N. 415, · 

• 

amendment of s. 10, he is a trustee. Mohini, relying 
on the amendment, brought ·'this suit alleging that 
Pulin : was a . trustee and ·~that there would be no ' 
limitation. He is 'Wrong. The amendm~nt c~uld not 
revive the right which was already lost . 

.Raehid replied on the question of construction· 
of the deeds and on the question of limitation. On 
the latter question, Pulin was 21 years of age when 
he took charge as shebttit in 1901. A shebd.it and a 
mohanta are on the same footing as regards alienation. 
Ponnambala Deeikar v. Perip anan: bh'etti m~.· .Puiin 
must be considered to be Satya's grantee. Prescription 
cannotrun in favour of Satya till after Pulinfa death. 
Corea v, Appuhamy (2); · Nirman Singh v. Lal Rudra 
Pariab . Narain Singh (3). Pulirr's possession was 
fiduciary and taints Satya 's. Satya could plead 
adverse. possession after partition between .. him and 
Pulin but that was within 12 years. 

Pririgle,. in reply, to the cases cited by Rashid in 
his reply, cited Gangaprosad ... Ohaudhury v. 
Kul adanomda Roy (4) .. 

The judgment of their Lordships was delivered by 
LoR·D MACMILLAN. On May 5, 1888, Rakhal 

Chandra De, since deceased, and his brother Braja 
· Nath De, the first respondent, executed a deed of 
dedication of certain properties in· the environs of 
Calcutta infavour of a female domestic Hindu Deity, 
who, by hershebCtit Mohinee De is the present appellant. 
On April {5, 1896, thesame two brothers as individuals 
by deed Of gg,lg gold Ml.d Mf.iveyed. ~o thems.elves as 
sheb6.its of the Deity certain .land in the district '6£ 
Hooghly, The main question in the appeal relates 
to the efficacy of.the deed of dedication. of 1888. ' 

Before proceeding to deal with this question it is 
desirable. to narrate certain events which .intervened 
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In.1917 Satya came of age and in the following year 
he brought a· suit for partition as between. himself and 
Pulin. In this suit .Pulin, notwithstanding that he 
had been a party to the consent order of 1904, main­ 
tained that the, properties were still debattar and 
subject to the dedication to the idol. A. preliminary 
decree for partition was pronounced in this suit but 
no final decree has yet been passed. Pulin next in 
1922 mortgaged his· half .share ill certain of the pfop­ 
erties for Rs. 28,000 to ·persons of the name of Ray 
and. in 1924 he executed a further mortgage for 
Rs. 25,000 in favour of some other persons named 
Mandal. In that year Pulin died leaving two sons 
Mohinee and Jaminee. Subsequently in 1928, in 
execution of a money decree which had been obtained 
against,PuJin in 1919, his.share of the properties was 

I I 

between the granting of the deed in 1888 'and the 
raising of the present action. Rakhal Chandra De, 
one o:J; the granters of the. d~ed, died in 1901, leaving 
·two sons, Pulin and his half-brother Satya, the latter 
then an infant. In 1904, in a suit brought by Satya, 
by his mother as his next friend, against his uncle 
Braja Nath De and others, a consent order was 
pronounced setting aside the deed of dedication of 
1888 'and .th~ deed of sale of 1896, ordering the 
properties therein comprised to be divided into two 
equal .shares and finding Pulin .and Satya jointly 
entitled td one moiety and '.Braja Nath De entitl~d t~ 
the other moiety, with liberty to Pulin and Satya to 
apply for partition of their moiety between them. 
The, final decree for partition between Pulin and 
Satya on the one hand and Braja Nath De on the other 
hand was pronounced in 1906. The idol was not a 
party to the suit. It was submitted by eminent 
counsel who appeared in the case that inasmuch as the. 
idol was a privateone the dedication could competently 
be set aside by consent of all the members of the 
faw.,ily; Aµthorit;y was cityd for this view and it W(\iS 

apparently accepted by the Court as being then good 
law. ' 
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Sree Sree 
Islnooree 

BhUbane&hwaree 
Thakurani Th t h . . t't. t d . f h v, . . ·. · e mor gagees · avmg ms 1 u e suits or t e- 

Braja Nath De. realisation of their securities, the appellant Mohinee, 
Puliu's son, claiming Jo be the shebciit of the idol, 
retorted by raising the present action in the name 0£ 
the idol claiming that the idol was entitled to all the 
properties comprised in the deed of dedication of 1888 
and the deed of sale of 1896. The defendants to the 
suit include Braja Nath De, Satya and the mortgagees 
under the mortgages granted by Pulin. Buckland J., 
before whom the case came in the first instance, found 
in favour of the plaintiff, now the appellant, granting 
a declaration of her title to the properties in suit, a 
decree for quiet possession and consequential injunc­ 
tions. This judgment was reversed on appeal and in 
lieu thereof the appealCourt (Rankin C. J. and Costello 
J.) held that the plaintiff was entitled absolutely to 
only one equal half share in the th{tkurbarhi and 
shebait's house at 30, Beniapukur Road, Calcutta, that 
Satya had acquired by limitation a title to ·the other 
half of these subjects· and that as regards the other 
properties in suit (other than the property at 45~ •Elliot 
Road, the claim to which was given up) the plaintiff 
was entitled to a charge thereon·" for her upkeep, 
"worship, ex:pense.s and ceremonies in connection 
"therewith.'' Various consequential directions followed 
including a reference to the Registrar to inquire and 
report as to what would be a suffici'ent sum Ito meet 
the annualexpenses of the upkeep and worship of the 
plaintiff idol and of the ceremonies in connection 
therewith as provided in the deed of 188~.. -, 

The learned Chief Justice in his judgment deals 
with the effect of the consent order of 1904 and states 
that he is not prepared to hold, on the strength of a 
well-known passage in the judgment of this Board in 
Kanwar Doorganath Ray v. Ram Ohunder $en (1), 
that there is in Hindu law any warrant for the 

sold subject. to the mortgages in favo~r of the Rays · 
and the Mandals and was purchased by one Ganapati 
Chatterji. 

1937 
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proposition tha,t at any particular time by consent 
of allthe parties then interested in the endowment a 
dfJdiv;j.faip in favour of a private idol may be set aside 
and he finds .. in addition in the present case spacial 
reasons why the consent decree of 1904 should not be 
held to have validly terminated the debattar character 
of the properties. Their Lordships are not called 
upon to consider this question, for none of the 
respondents at their Lordships' bar maintained that 
the consent order precluded the present appellant from 
raising the issue of the continued validity of the 
endowment and their Lordships, therefore, say nothing 
upon the subject. They take note of the matter only 
as one episode in the somewhat chequered legal history 
of the endowment. 

The two grounds on which the judgment of the 
appeal· Court was challenged before their Lordships 
related to the interpretation placed upon the deed of 
dedication by .the appeal Court and t.o the plea of 
limitation upheld in favour of Satya. 

Asto the first:of these matters tb'e learned Judge of 
first instance states that" it has .not been argued that 
•"there was no. valid dedication or that· the idol was 
"not effectively endowed with the properties in suit by 
"the deed of 1888.'' In the appeal Court, however, the 
defendants we~e allowed to raise the question of th~ 
construction of the deed of dedication. , It is fully 
dealt with in the judgment of the learned Chief Justice 
and must now in turn be considered by their Lordships. 

Th(3 material provisions of the dedication -deed are 
·conveniently summarised by the learned Chief J ustice 
in the followin~ passage from his judgment :- 

The deed of 1888. opens by describing how Lal Chand and Kala Chand 
[the uncle and fat4$r of the granters Rakhal and Braja] established the 
Deity in j;hElir life time, how they prospered, how thay bought land on Royd 
Street ~nd in li:otally; how with the income of all the said lands and with the 
money. earned by them• they used to cause daily and specia.1 sl1ebd8 to be 
periorme,d, Brabmins a.no poor persons to be frd. and festivals to be observed. 
It thei;i r<'·citf'lf! that Lal Chand died, that Kala Chand purchased Iand on 
Elliot .~·oad,. that he continued the tJheM and fest.iv als as. before, that he 
intended to build a hous~ on the land in · EotaUy for the location of the 
thtl.kurdltees and for the residence of the sheb4its and to make the house and 
the Iands specified in the schedule. debattar, put that he died before carrying 

• 
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In the '' schedule of properties '' annexed to the deed 
the first item is the land in Entally of over six bightts 
in extent, on which the thalcurbarhi stands, occupying 
14 cottas and the tenanted house occupying about one 
cotta ; the remainder of the Entally land is let to 
temporary tenants or in other words is busti property. 
The two other properties described in the schedule are 
the Elliot Road property and the Royd Street property, 
the former over £our big ii.as in area and the latter over 
five cottne. 

I I 

out his intention; that after his death Rakhal "with the income of all the 
''said landa" caused tho sheM to be performed and people to be fed aa before; 
that when Braja had attained majority, the two brothers had been carrying 
on the shebd, etc., as before. The deed then recites that Rakhal and Braj a 
had built a. house for the location of the tluikure and the residence of the 
shebdits on the Entally land ; and states that for the oontinuance in perpetuity 
of the shebds and the feedi.hg of Brehmins, etc., in perpetuity they grant the 
properties in the schedule to the auspicious lotus feet of the thdkuranees a.a 
debauo», They make provision for the shebdit·i right to go to their male 
heirs by primogeniture ; they provide that the sheMits should keep .accolints 
and that other heirs shall be competent to inspect tlie accounts; · There is a 
provision for the removal from office of a 11heMif.• acting improperly, and a 
provision to exclude females from the shebaiti. There is a .prcvision in 
certain circumabances for shebdits to be appointed by deed. It is provided 
that the 11/iebdJt~ are to employ two duruuin» and a· rndl-i and other servants 
for the purposes. of the sheoa and a tahsilddr for keeping aecounbs;: collecting 
rents, etc., as well as a pujari to perform the worship. : Then come th.e paasagea 
upon Wbic}J, the present question must turn .. Out ofthe income fofirst of all 
to be reserved sufficient money for taxes and repairs to the thakurbarhi and 
the existing house at Entally ;'then out of the said income the .shebaits are 
to cause the daily and other worship to be performed and " at e.n outlay of 
"reasonable expenee " shall entertain Bralrmins, feed the poor •.. The deed 
proceeds '.'The she.baits shall purchase Government securities, that is 
"Company's papers, with the surplus annually left after meeting the 
"prescribed expenses ". It provides that when a large amount of money 
gradually accumulates in this manner, they shall cause tenanted .houses to 
be built on the lands specified in the schedule and take measures for . 
improvement and increase of the income of the debaua» properties.. So far, 
therefore, the deed contemplates that there shall be a. surplus and that 
this surplus shall be invested sq as to increase. ' 

In the next page in the deed the shebait.s are given a right to reside In the 
house in which the Deities are located and as far as practicable, other heirs' 
may reside in the house. 'I'heri comes the only clause which operates to give 
an ultimate destination to the accumulating funds; the BhebaitB are directed 
"to build with the said money additional masonry building, house, esc., on 
"the deb'at.tar lands and give them for the convenience of residence and 
"habitation of our heirs. If in the course of time the number of heirs 
''becomes large, . the nearer· heirs shall reside . in this house .. as far as 
"practicable.'' The remaining passages in the deed are important .iri so far as 
ther disclose that ~M ~en~nt!l on the schsdulad lllridg n.M M!ll!!I t~illi.hts-at­ 
will, Which means that so far as occupied, the property was busti property. 
It states that the value of the properties granted as deboua» is Rs. 47,000. 
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(1) (1921) I. L. R. 43 All. 291 (293); L. R. 48 I.A. 143 (145-6) . 

Har ·Narayan v ". Surja. J{unwari (1). 
It is also of importance to consider the extent of the 

property alleged to ·be· dedicated in relation. to the 
expense to be incurred and the ceremonies to . be 
observed in the worship of ths idol. The purposes Qf 
the dedication may be directed to expand as the income 
increases, or the purposes may be prescribed in limiting 
terms so that if the income increases beyond what is 
required for the fulfilment of these purposes it may not 
be protected by the dedication. 

Their Lordships have read the deed. of dedication 
with these considerations in mind and they have been 
much assisted . by the careful analysis to which its. 
provisions have been subjected by the learned Chief 
J trnticm. Thsy ha ve no diffiouHy w ~gr~eing with his 
conclusion that the deed effectively dedicated to the 

The question whether the idol itself shall be considered the true beneficiary, 
subject to a charge in favour of the heirs or specified relatives of the testator 
for their upkeep, or that, on the other hand, these heirs shall be considered 
the true beneficiaries of the property, subject to a charge for the upkeep, 
worship and expenses of the idol, is a question which can only be settled by 
a conspectus of the entire provisions of the will. · 

Th.e effect of a valid deed of dedication· is to place 
the property comprised in the endowment extra 
com.mercium arid beyond the reach of creditors. The 
dedication is not invalidated by reason ofthe fact that 
members of the settlor's family are nominated as 
shebait and given. reasonable remuneration· out of the 
endowment and also rights of residence in the dedicated 
property. ~n ·.view 

1of the privileges attached to 
dedicated property it has not infrequently happened, 
as the Law Reports show, that simulate dedications 
have been made and a close scrutiny of any challenged 
deed of dedication is necessary in order to ascertain 
whether there. has been a genuine divestiture by the 
settlorin favour of the idol. The dedication, moreover, 
may •be either absolute or partial. The property may 
be given out and out to the idol or it may be subjected 

. to a charge in favour of the idol. 
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(1) (1892) I. L. R. 19 Cal. 513 (531); L. R. 19 I.'A. 108 (127·8) . 

• 

But different considerations· apply with regard to· 
the remaining properties comprised in the· deed of 
dedication and deed of sale. In the first place 
throughout the deed of dedication the observances" 
prescribed are repeatedly referred to as those originally 
in use to be performed and their Lordships agree with 
the learned· Chief Justice that on a fair reading of the 
deed as a whole it was not intended that the ceremonies 
and expenditure should increase indefinitely with the' 
growing income yielded by the properties. See 
Surendro Keshub Roy v . Doorgasoonderi Dossee (1). 
From the nature and situation of the properties and 
the directions given for their development it must have 
been clearly contemplated that the income derived 
from them would be a growing one and must exceed 
the expenditure required for the prescribed ceremonies 
and charities. It is significant. that in 19°22 and 1924 
Pulin was able to raise on mortgage Rs. 53,000 on the 
security of parts only of the properties. In these 
circumstances the directions as to the disposal of the 
surplus income become of much importance, Now the 
clause dealing with the ultimate surplus directs 
that it shall be applied in the building of additional 
premises " for the . convenience of residence and 
"habitation of our heirs ". This destination; it will 
be observed, is not in favour of the shebaits, hut is 
really in substance a gift in favour of the settlors' 
heirs generally-s- 

For the reasons thus summarised their Lordships 
find thomeolvee in agreement with the e011o1ugion 
which the learned Chief Justice reaches-e- · · ·· 

that the only construction which it is possible ~ law to put\1pon 'the 
deed of 1888, notwithstanding the language or c~tain passages therein, is 
that there is 11. charge for the upkeep, worship and expenses of the idol, and 

service of the idol the thakurbarhi, or.building.in which 
the idol is located, at 30, Beniapukur Road, on the 
Entally land and also the sheb(;it's house there, subject· , 
only to the question, to be dealt with fat~r, t>f' Satj~a1 s' 
claim under the Limitation Act. 
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The property conveyed by the deed of sale of 1896 
cannot be differentiated in any materiaLrespect and 
must go with the property comprised in the deed of. 
dedication (apart from the thakurbtirhi and shebait's 
house)'. 

1t only remains to consider whethe'!:' th!'; High Court 
rightly decided that. Satya had acquired by limitation 
a title to one-half of the thakurbarhi and shebait'8 
house. Pleas .of limitation were advanced in the. 
Courts . below also on behalf of the respondent Braja 
Nath and the mortgagees deriving right through Pulin, 
but these were. repelled, the Chief Justice holding that 
the office of shebaits held by Braja and Pulin disabled 
.them from possessing adversely to the idol. As· this 
decision was not made the subject of appeal, their 
Lordmhips are absolved from the neoeBBity of di~ou~~J~g 
the topic. 

Satya, however, was in a different position from his 
half-brother and his uncle. As the learned Chief 
Justice points out, Satya was never a shebait of the 
idol: and therefore never was under any fiduciary 
disability in the matter of possessing adversely to the 
idol. When he was three years old, his father being 
dead, his mother repudiated the deed of dedication 
and by the consent decree of 1904 one-half of the 
property alleged to have been dedicated was declared 
to belong [olntly to Pulm and 8atya. From 1904 
onwards for at l~ast 12 years S~tya openly and without 
~ny fraudulent collusion enjoyed continuous possession 

'of his share of the thakurbarhi and 8hebait's house on 
the basis that the. consent order of 1904 was effective 
and that the property was not subject to dedication. 
It is so found by the learned Chief Justice in, the Court 
below both on evidence.and on admissi~n and their 
Lordships accept the finding. True, the· possession of 
Satya for the 12 years from 1904 was jointly with Pulin, 

• 

tliat the idol cannot claim to have an absolute interest in any portion of the 
property which is governed by the provision that tenanted houses should be 

'built on the land for the increase of the income of the trust. It is, I think, 
otherwise with the thdkurbarhi and the shebO,it'fl house· on 30, Baniapukur 
Road. 

INDIAN LAW REPORTS. 2 CAL. 
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o. s. 

1937 but Satya was not affected by any fiduciary disability 
Bree Sree attaching to Pulin and there was nothing to prevent. 
Ishnuaree · 

· Bhubane.shwaree ·his possession of hishalf being adverse to the appellant 
Tha~~rani idol. Their Lordships accordingly see no reason to 

. BraJa Nath De. disturb the finding of the High Court in favour of 
Satya, 

The result is that their Lordships will humbly 
advise. His Majesty that the appeal be dismissed and 
the decree of the High Court dated May 13, 1932, and 
filed September 3, 1932, be affirmed. The appellant, 
must pay to the respondent Satya Charan De his 6osts 
.in the appeal and to the other respondents one set of 
costs a:i;nong .them, · 

Solicitors for appellant: Nehra & Co. 

Solicitors for respondent No. 1: Barrow, Rogers & 
Nevill. 

Solicitors for respondent No. 2: A .. J .. Hunter & Oo. 
Solicitors for respondents Nos. 3 to 6 : Douqlae 

Grant & Dold: 

[1937] INDIAN LAW REPORTS .. '458 
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AIR 1964 Supreme Court 227 (V 51 C 22.) 
(From Madras) "' 

7th March, 1963 
K. SUBBA RAO, RAGHUBAR DAYAL AND 

J. R. MUDHOLKAR, JJ. 
1. A. S. K. Krishriappa Chettiar (In C. A. 

No. lM of 1961) 2. C. T. C. T. Chidambi'lJ'arn 
Chettia:r (In C. A. No. 105 of J.~61) S. Mee­ 
nak~l•i Achi and another (In C. A. N(;). 108 oE 
1961). A. VR. A. U. Umayal Achi (In C. A. 
No. 101 of 1961), .Appellants v. 1. S. V. V. 
Somiah @ Navniappa Chettiar and another (In 
C. A. No. 104 of 1961) 2. N. SV; V. Nachi1~.ppo, 
Cliettiar and another (In C. A. No. 105 of H)61) 
3. Somasundaram @ N achiappa Chattiar 1:1Ud 
another (In C. As. Nos. 106) 107 of 1961), Hes~ 
pendents. 

· Civil Appeals Nos. 104 to 107 of 1961. 
Limitation Act (1908), Ss. 15 (1), 19 Art. 

182. ~. Applicabilit? ~ S, 15 m i~ 1·,~suicted 
to ·,a case where . execution is stayed by injuncu 
tion 01· · order, - ·Defendant .adjudged insolvent 
- ~c'heme of composition providing for pay4 

ment ·to credifo:rs within four years ·- Schemc;i 
accepted by insolvency court -- Such accept­ 
ance does not operate .as stay of exec.ution oif 
decree· for period of four years 01· as injunction 
- Tq refer to liabilityresting on some one.'5 ¢\lse 

ir,; not. to acknowledge one's own liability wit:hin 
S. 19 . ·_,. AIR 1939 All 66 and AIR 1944 :Lah 
190 (FB), Overruled. . 

T~1e Limitation Act _·is: a consolidating a,1!).d 
amendmg statute relating to the limitation of\ 
suits, appeals and certain types of applicatiqM 
to courts ann must,· therefore, be :regarded as an 
exl1austive Code. It is a piece of "'adjective or 
procedural law and not of substantive Ia\v, 
Rules of· prncedure, whatever they may be, a:re 
to be applied only to matters to which they a.re 
made appliQable by the legislature expressly qr 
by necessary implication. They ·cannot be ex:­ 
tendec~ by· analogy or reference to proceedings 
to 1vhich they do not expressly apply or could 
be: said to apply by necessary implication. lit 
would) therttfor~, not be correct to g_pply ~"r.t)! \;m 
the provisions of the Limitation Act to matters 
which do not strictly fall 1,1iithin the purview o~ 
those provisions. The· provisions of Ss. 3 to 215 
of the Limitation Act cannot· be applied to situ~ 
ations Vlhich fall outside their purview. Thesis 

• p~·ovisions do not adumprate .any 'general prim· 
c:iples 0£ substantive law nor do they confer ·any 
.substantive rights on · litigants and, .therefore., 
cannot be permitted to have gr.eater applicatiol~~ 
than what is explicit or implieit in .them. 

' (Para.13). ~~~--:-:--~~~~~_...._~~ 
""(See A. A. 0. Nos. 480, 454, 4?8 and 479 o;~ I 

· 19.54, D/- 5-Z-19$6-Mad). 

him there is no occasion to invoke the aid o~ 
the curative provisions of the Code. 
IG/V.S.B. Appeal all<)wect 

f~ ) l. 1., !$!: · W1 
\_ul~ n~f <HJ-J,there is a case ~o place the ~cc:ised before a 

'tioB. 0~ ~: -1~L¥agisb·ate for trial and _1f so taking the neces- 
1 lei~:h.i;d tk~- 'p_~-"~arY' steps ~orJlle gg_~g by th~ £.lm.g of a _charge- 

,t. ". I, ho ,:sheet under 0. 173. _ 
condusi(J 

ir:regnlari >fhis Court, however, has not said that if a 
•-____ /police of~cer takes .mer~ly _ one or two of the 

rs wifh thij'; ~:i'@,tepS in~1cated by it, Wlla~ he !1as . done must 
· .~i the facey( E;-~ece~sanl?' be re~_arded as mvest~gat1?n. Inve~- 

1f my le~ tjgation, .11:. substance, n:iea~s. coll~ct10n of ev~- 
on1y those•: ence relating to the commission or the offence. 

\s po-hJ,L{~ he Investi,gatii1g Officer is, for this purpose, 
_ .:/~'. µtitled to guestion pe~·sqns WhQ, in his epi- 

. hom ' )n, are .able to throw, light on . the offence 
"11ce Es~ '~bich has been comn1itted and is likewise en- 
\a;d rif:c:eiv .;tled to question the suspect and is entitled to 

~our~e t - uce the statements of persons questioned by 
..iipp:rnptj, n to writing. He is also entitled to search 

ntendent ~e place of the offence and to search other 
c: .c 4'"-ect 'pfaces \Vith the object of Seizing articles con- 
truth .,.:. fi~ctyd with the offence. No doubt, for this 

1'· Matli ·(u·i)ose he has to proceed to the. spot where the 
it. · rail '. ·-£fence was committed and do various other: 

·in.gs. But the main object of investigation 
mg t:o bting home Hie Of~ense to the offender 
e essentio.l' part of the duties 'of an Investigat­ 

· Officer in this connection is, apart · from 
esting the offender, to collect all material 

:6essary for establishing the·accusation against 
(offender. Merely making some preliminary 
quiries upon receipt of info~·mation from a:f4 
bnymous source or a source of doubtful re-­ 
~ility for checking up the correctness of the 
brmation does .not amount to collection of 
dence and so cannot be regarded as in'vesti­ 
·on. In the absence of any prohibition in 
''Code, express .or implied, I am of opinion 
r it is open to,a Polic,e Pfficer to make pre­ 
'i:tary enquiries' before registering an offence 
,·making a foll scale investigation into it. No 

;~bt, S; 5A of the· Prevention of Corruption 
(was enacted ·for preventing harassment· to 
9over.nment servant .and with this object in 
y.r investigation, except vvith the previous per- 
~-~ion of a I.Vfagistrnte, is not permitted to- be 
-~e by an officer. below the rank of a Deputy 
I)y1intenc1ent 0£ Police. Where1 ho'vVever a 
· 'ce Officer makes sorr.ie preliminary enquirfes7 

~ ?Ot 'arrest or e~ren SJ.Uestion an aCCl,lS((cJ Or 
.shon any Yvitnesses but merely makes a fev·l 
xeet enquiries or looks at some documents 
out making any .notes, it is dif:ficult .to visu- 

~- how. any possibie harassment or even em­ 
ssment would·. result therefrom to the sus­ 

. or the accused .·person. If no harassment 
} accl,lsed results from the action of a Police 
oer ?oy.r can. it be said to defe'at the purpose: 
.rlymg S. 5A ? Looking at the matter this: 
: I hc>ld .that what Mathur did was soma­ 
& v~;r,y much £h0rt'. 0£ · invesl:igaHon and, 
tore,. t_he proyisions of S. 5A were not vio­ 

. - Su1ce no irregularity was committed by 

[PR.- 18] A. t\, IL KRISHNAPPA v. S. V. V. SoMrAR( MiicZholkar l.) 
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. Ivir. A'. _\.'. V_ iswana_. t_ha Sastri, Sr. Advl~cate1··_: tee, \V (Mr. R. Gopa.lakrishnan., Advocate with hilllk lmdr=T 

for Appellan~ (In all the Appeals.); r-,fr. K. N; Tht...e 
H..ajagopal Sastri1 Sr. Advocs,t~ (ML M. S. Nllril•' deed. 
simhan, Ad.vocate, with him), for Respond~nt 
No. I (In all_.the Appea1s). 

The follovving Judgment of the Court was 
delivexed by 
MDDHOLKAR; J. 

This appeal and civil appeals Nos .• 104, 106 ~. 
107 of 1961 arise out of c;xecution proceedings in 
four different. st1its but as they involve a com• 
n:ion question they 1vere .. heard together by the 
High Court and by us. · That question is whe'. , 
ther the execution applications out of whic& 
these appeals arise am· vi'ithin time. ' 

(2) We propose to treat C. A. No. 105pl 
1961 as a typical case. The folevant facts ther.e; 
of are briefly these : ' 

(3) In 0. ~· No. 4G' of 1943 one Raro~· 
natlrnn Chettiar instituted a suit against on!: 
V enkatachalarn Chettiat ·in the court of th~ 
Subordinate Judge of Devakottai, for the re: 
covery of a sum of Rs. J0,285/- due on prorois· 
sory note elated November 20, 1942 with inte' 
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Held that S. 15 (1) was restricted in its ap­ 
plication to . a case where the .execution of a 
decree had been stayed by an injunction or an 
order .. By no stretch of imagination could it 
be said that . the acceptance by the insolvency 
court of the ·composition operated as a stay of 
execution of the decree for· the period of four 
years referred to in the deedor as an injunction. 
Further, the second defendant was not a party 
to the insolvency proceedings and could, there­ 
fore, not have been entitled to the benefit of 
the order of the court accepting the scheme of 

· composition. Suspension of limitation in the 
circumstances obtaining in the case was neither 
explicit nor implicit in S. 15. Hence the execu­ 
tion petition was barred by time. AIR 1841 
Born 2M and. AIR 1933 Cal 508 Distinguished; 
AIR 1939 All 66 and AIR 1944 Lah 190 (FB)~ 
Overruled, (Paras· 10, 13) 

On 19+1949 Vakil of the second defen­ 
dant wrote Ft. letter to the trustees in which he 
required the trustees to pay out of the funds in 
their hands ·.dividends due to . the various credi­ 
tors under the Composition scheme : 

Held that though there. was a personal lia­ 
bility on the defendants under the decree, their 
liability which was created by . the composition 
degd_ Was only on properties in which they had, 
consequent on the 'creation of a trust under the 
composition deed, only a beneficial interest. This 
new liability bad to be discharged by the trus­ 
tees in whom the legal title to the property ves­ 
ted. Thus there were two different sets of per­ 
sons who were liable, the defendants and the 
Trustees and their respective liabilities were 
distinct. What the defendant No. 2 had referr 
ed to in the letter was the liability of the 'I'rus- 

228 Saprem·a Court [PRs. LS] A. S. K. IiRISH:NAPPA », S. V. V. SoMJA'E(llfrndholkcw J,) A.. I. it/:,. 
The plaintiff obtained a decree against de- tees arising under the terms of th~ deed of corn .. · 

fondant I'·JO .. .I and defendant No. 2. The plain- position and could be. enforced only against 
tiff filed execution application but the execution them. To refer to a liability resting on sonle-· ,. 
proceedings proved infructuous because the first one else is not· to acknowledge one's owt; liabi, · 
defendant was adjudicated an insolvent on Feb- Iity within the meaning of the word in S. 18. • · 
ruary 2'7; 1945. On September, 9, 1946 a corn- The defendant No. 2 had not even indirectly ) 
position of the debts due from the insolvent and referred to the decree much less 'to the Iiahlitv 
his son, the second defendant, vvas · arrived at. arising under it. In the circumstances this let- · 
To the deed of composition the second defen- _. ter did not extend the period of Iimitation. All\ 
dant was also a party-though he was not adjudi- 1961 SC 1236, Distinguished. · (Para 15) 
cated fin insolvent. Under the composition c n i: _, . . I . - ' ases. lte,tte~reo. : Courtwise Chronological 12artis 
arrangement, the entire property of the defen- , 
dants was. to vest in four trustees. The deed ('61) AIR .1961 SC 1236 (V 48) : 1962-1 
provided for the payment of the reduced. amount SCH 140, Shapoor Freedom Mazda v. 
by ·the trustees to different creditors from the Durga Prasad Chama .. ria 
income ofthe properties or by sale or mortgage ('l§) AIR 1916 PC 96 .(V 3) : ILR 48 Cal 
of those properties within four years from April 660, Nrityamoni Dassi v. Lakhan 
H, 1947. The composition scheme was accept- Chandra Sen 
eel by the Insolvency court and the adjudication ('39) AIR 1989 All 66 (V 26) ILR (1939) 
of the first defendant as insolvent was annulled All 103, Badruddin Khan v. Mahyar 
by the court on December 19, 1946. The last Khan ' 
execution application was dismissed on 19-9- (' 41) AIR 1941 Born 203 (V 28) : ILR (1941) 
194G. The fresh execution petition was filed Born 435, Govindnaik Gurunathnaik v. · 
on 13~6-5i Basawannewa Parutappa 

('07) ILR 35 Cal 209 :· 12'' Cal WN 326, 
Lakhan Chandra S0n v. Madhusudan 

.Sen 
('33) AIR 1988 Cal 508 (V 20): 37 Cal WN 

184, Pulin Chandra Sen v . Amin Mia 
Muzaffar Ahmed 11, 

(' 44) AIR .1944 Lah +90 (V 31) : ILR 
(1945) Lah 8 (.FB), Managing Committee. 
Sundar Singh Malha Singh Rajput Iiigh 
School, Indaura v. .Sundar Singh Malha 
Singh Sanatan Dharma Rajput High 
School Trust 
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A. S. K KR.ISHNAPPA v. S. V. V. SoMIA:FI (!J:litclholka1~ l.) [PRS. 8.6] Supreme Com·t 229 
>est thereon. <He eventually obtained a decree "In case the properties of Burma finn arei i , the foll claim. . In so far as the second not sufficient to pay the amounts set apart as 
'd:fendant is concerned, he. was r;nacle Ii.able payable to the creditors at 40 per cent the in- 
j(J:r: the decr~t~lamo~nt to his extent o,f the.mte~ dividual Nos. l and 2 Trustees shall sell the 
':rest in the JOl~t fam~ly. :prop~rty of himself ar:d t.roperties in British India and set out i+~ tl•e 
'l]1o fa~heL T~1e plamtiff g~~i.gne.d the dee~·@@ lI\ whedule herein anc1 trom out of the sale 
Sf~vour of Chidarnbaram Chettiar, who is the proceeds distribute the amount to the cr<·;i{itors·. 
+appellant in G. A.. N~. 105 of 1961. . ~-le filed Similarly, after the 40 per cent amounts have 
/an execution application ~ut the execu~10n pro- been paid and if there should be any amount of 
:-6~edings commenced by .him proved inrructuous deficiency for the. payment of the 130 pe~ cent 

·9Hcause the first defendant ·was. adjudicated arr amount payable .to Krishnappa Chettiar as: 
ifrisolven,t on February 2'.7-., 1945. . On Septem- described in para 6 supra, ·even for that also, 
ibei· 9, 1946 <:1 composition of the debts due from the individual Nos. l and 2 Trustees shall seH 
~llie insolvent and his son, the second deien- the aforesaid British India properties and pa 11 
([ant~ was arrived· at. To the deed of com po- the aforesaid Krishnappa Chettiar the ontir~ 

·x!~tio11 the second defe~da~t was alGo .a. party balance amount." · 
~-though he was not adjudicated an insolvent. The composition deed contains various othe.r 
'fuJ'nder that deed the creditors, including the terms out of which it would be relevant to set 
:foiir appellants before us agreed to take 40% out only the following two : 
"@~fur dues, except one creditor who was to be, 
R~c:l ~ little more: . The defendants, it may be amo~~~l~:~ai~ :to ~i~ti~red.~~o.i~e~s c:fu~·r;s~t~L. + ti~~ 
.fuent~oned, had extensive money-lending busi-. . ,........,. 

v, 
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(7) I am· advised that as the said compo­ 
sition arrangement has failed on account of the: 

: assets of the defendants not being real'ised and! 
the debts discharged .within the four year. period , 
mentioned . therein I am in law and in. equity 
entitled to recover the entire amount due to 
rne under this decree l)y executing it. 

(8) The said cornposition provides for a 
maintemince allovvance of Rs. 600 an'd Ra. 30Gi 
annually being given . to th~ 1st and 2nd defen­ 
dant respectively at the time of distribution of 
the dividends. In respe.ct thereof. a notice· was 
issued by the 2nd defendant on 19th April, 1959 
(:~·ic) to myself and A. S. K. Krishnappa Chet­ 
tbr aforesaid \vherein there is an acknowledg­ 
ment of liability in respect of the several debts 
mentioned in the said composition. Further the 
trustees have· acti11g under the authority given: 
to them by the defendants under the said com­ 
position paid me Rs. 562-4-0 on 10th August 

, 1849 by \Vay of dividend for this decree and 
have dulv entered the same in the accounts 
maintaine-d by them. Moreover I could not 
execute the decree during the four years from 

2BO Sup~sme CouPt [Pug, 6-9] A. S. K. KEISKN!PPA 1. s: v. v. SoMIAH (iJfod~o!/;cor .J.) A. 1:~· r ~di 
which we are concerned were filed more than 14th April 1947 or any extended period dunng ,. 1- } 
three .year.s. after the dismissal of the previous which the trustees had to manage, realise and dis-. _ ,at 2 
execution applications. It may be mentioned tribute the assets of the defendants. There is iP -t 
that originally the appellant as well as appel- therefore no question of limitation". Jh. ; 
fan.ts in the other appeals had sought the execu- Similar grounds were set out in the affidavits .1· l::w;, 
tion of their respective decrees 

1 
~or the ... full filed by the other appellants. 

0also. 
,ta.Jc 

amount. But they amended t?e1r petition~: (7) It may be mentioned that in each o£ to tl 
later on pursuant to the orders or the court a:p.ct; '. · · . · -. r· · -. · 1' f 1 · .a...,., . ~ . d .1 . . 1 . t . 40 , t £ tl the execution: applications re ie. was cLa1med S fu 
restricts t aen C, aim_s .. 0 per cen · 0 . 16 only against the second· defendant because in u .·· 
;~~Oun~'- ·~ue ~.ncter tb.c~1rlecrees.f±'d.· .T~te a)pe~~.' ir.~solvency petition No •. sz of' l~~l iik~ t;y BOID~ ' <Ba h, 
a~l~ l m am a. r_am .J.lti~t.. an. da .1 : .. v.i t a otnh"6 o:...~ the creditors. the first defer. idant, was re-adjudi-.·.····.·.·.·.. tor e with t re execution pe ·ion an SeL · ou . e . ~ . , · . . ·• ar ' · . · ,. hi . t ti cared an insolvent by the court on,August __ 

. 111 s:-ipp_ort. or 15.c~n e_n ion 3, 1954. The execution application was, as:; .witlJ.i 
that the execution application was within time. , d t t d . d b' th ct' <l r d · a£ E · . . . all'ea y s a e ,, oppose y t e secon eren ant,,: h 

"The trustees were able to realise some of firstly on the ground that the composition arri-)' ~re .. ~ 
the assets of the defondants in Burma and to: ved at bervveen him and his father on the . one} 0· 

pay a dividend of 10 per cent to the creditois. hand and the creditors on the other was still in';·"" ~t me 
I 1vas paid a sum 0£ Rs. 562-4-0 by way of divi- force, that the aIJangemeht was 'irrevocable and:- ·F 

dend for this decree on 10th August, 1949. As operated as a complete discharge of the liabiliry) 
the rest of the Burma. assets of the defendant of the defendants for all time. The second· .. ' . 
could not be realised by the trustees on ac- ground vvas that the execution application was".: 
count of the Civil War in Burma and the land barred by time. The precis~. pleas of the siecon((' 
legislations .Passed there and as. there w~s no defendant regarding limitation were as follows : 'j 
pnlspect of their being realised in the near futurn · 
myself and A. S. K. Krishnappa Chettiar afore- . (a) that the adjudication of his father as/ 
said as managing trustees· under the said com~ an· insolvent and th.e pendency of insolvency\' 
position offered to extend the period of rnanage- proceedings against him· would noi:' ·affect limi- ' 
ment by one year provided the defendants tatiori in so far as he was concerned; 
v;rould consent to their Indian assets being rea- (b) that the receipt by the appellant. and/ 
lised and distributed among the. creditors. But ·other creditors of certain ·amounts as dividend{ 
the defendants were not 'Nilling thereto and in August, 1949 would not extend the period o(' 
hence we thought fit not-to. extend the period, limitation for execution proceedings;~ ' 'are 
of Our management. We have filed a petition· (c) that the ackn.ow.· .. 1 .. edgment;relied upon:_.· ... : .... ·.·.; ... •.~~~ th 

, in I. A. No. 87. of 1951 in the said I. P. h 11 l d 11. .A 
No. 1 of 1945 to. have the said composition is "w 0- Y wrong, misconceivec an untena-·. ,,,_\s an 

ble" i . . . I , cc" !Qt t} 
scheme set aside and the 1st defendant readjud~ (8) Accoi.·din.g to him there \Vas no acknow: ; ...•. · i!imitirH 

' ged as insolvent. The said petition is pending. 1 d f 1 b li f k d h · e gment o ia i 'ty o .any ··in in t e µotice;. • · cati0,..., 
refe~rred to in the affidavit much less the liabilitir· .· · [04 or 
,of tne sec;;ond defendant to. discharg© the decre~ .. , the ""r 
vv-hich had in fact become extinguished and·. · amoth1.c 
effaced by reason of the composition arrived at,). / tdecreP 
on September 9, 1946. unde, l 

(9) In the wmse of the argurµents before, positiqp. 
the exec'uting· court it was urged on behalf of,: ·cent "­ 
the appellants in these appeals that the four. :the c;ec 
yemrn ·within which the trustees were rnquuedt , ~0nd~ ,; 
to realise the Burma properties a:µd pay o~. ,. not be ~ 
the debts of thecreditors :tmi.st be rygarded as a' decre , 
pe1iod during vvhich 'the execution· of the dee' as havir 
:rees v:.;c:1s stayed and that consequently on. ·Then, 
the principles · underlyfog S. 15 of. thef Gition sc. 
Indfrm Limitation . Act, . 1908, that perioa,<: a conr1 't 
should be deducted '.from computing the period,. · of the ~ 
of limitation for preferring execution applica·; the or "r 
tic;i.ns. The Subordinate. Judge before who~: ·b.av~ L..:1 

the execution applications 1,:vere filed upheld thf.~ ·.1vou1d b, 
contention & held that the execution application~, ,;x:ecut\... .~ 
were within time. He also held that the 9ornpo:t rore be 
sition arrived at between.·the uarties operat~~' ~de1{ .: 
as an adjustment of the decree .OD the date on,, ~Oil1 COD 
which that composition was effected or £ro!ll, Pug a I : t /'n 
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that here the composition scheme uot havin~ 
been certified to the execution court the 
defendants vvould not have been able to resist 
an execution application if made within the 
period of four years specified in the deed o.:U 
composition. But the composition being bind­ 
i:ng on the appellants, they · v;rould have ··laid. 
themselves open to suits for damages at th\~ ins­ 
tance of the defendants if they had proceeded to 
execute their decrees within this period. Sec·­ 
tion 15 (1) of the Limitation Act runs thus : 

"15 (1) : In cornputing the period of 
limitation prescribed for any suit or applic;~.tiou 
.tor the execution of a decree, the institutiob. or 
execution of ·which has been staycid by injhnc­ 
tion or order, the time of the continua.nee of 
the injunction or order, the day on vvhich iii.: 
\.vas issued or made, and the day on which it; 
was withdnn:v:n, shall be excluded". 
It is clear from its terms that it is restricteq in I 
its application to a case where the executioi::i. o:B 
a decree has been stayed . l?Y an injunction or 
an ·order. By no stretch of iir~agination cat~ it 
be .said that the acceptance by the insolvq;n.cy' 
court . of the composition operated as a stay o.£ 
execution of the decrees. for the period of four 
years :referred to in the deed or as au i:o.junot.ion. 
Flirther, Lhe second defendant was not a p;irty l 
M rhe infolvency proceedi:ngs and could, th?re I 
fore, not have been: entitled to the benefit of the-I 
order.· of .the court accepting .the scheme of cqm- j 
position. 

(11) In support of his contention that thig 
prLn.ciples underlying S. l5 (1) are applicalple 
to a case like the present one, JVir. Sastri ha~ 
strongly relied on the decision in Govindn~ 
Gurunathnaik v. Basawannewa Parutappa, 
ILR. (1941) Bom 435 · : .. ·(AIR 1941 Born 20$) . 
There, Beaur.nont C. ·. J., has observed at p. 4S7, 
(of 111' Born) : (Rt p. 20.,l Df AlR) ! 

"Section 15 of ~he Act recognizes the pritt<.:ii­ 
ple that in computing the period of limitation 
prescribed for an applicEition for the executtpn 
of a decree, any period during which the execu- , 
tion . of · . the decree has been stayi;d 
must be exduded; and it would certainly seem·, 
right to . apply a similar· p:rfaciple to applicatiG:Y,S 
in a suit vvhich has been stayed; in terms, how­ 
ever, the section does not apply. The only ~.r ... 
thority on the point, to \vhich we hav(~ bee,0i 
referred, and vvl;ich vvas referred to in the lower 
Courts, is Pulin Chandra Sen v. Amin l\:fia 
Iviu7,1?i£far f.llm~d, AIR 183B Gal BOB". 
Saying that this decision had stood for so:i;u-e 
years and had not been dissented from, the 
learned Chief Justice observed : 

'T would rather base the appellant's ca1se 
on· the grol.md that the right to apply for a fi:q,(a,1 
decree was Sl,lSpended. during the period b 
which the suit :was stayed. Such a winciplei 
v,;as applied by the Calcutta High- Couxt 

'·u. dmiug '.llie-~fate 011. which the adjudication was arrived 
A and dis- . at and that though the composition could not be . 
There is X.certifi.ed. to the executing court under 0. XXI, .. ;:rs. 2 C. P. C. within the. tirrie permitted by 
ff d ! + .: [aw, it could be certified even now at the ins- 

4 .i avits -i 'oia.ncer of the decree-holder because it . was open 
, w the decree-holder to certify an adjustment at_ 

'n eac.h 0£< y allY time be ~iked. According to the learned 
claimed • ; Subordinate judge, the adjustment precluded 

· ,,,,ause in . ;;~ach. of the appellants from executing his decree 
tl by some .. J.or a period offour years from April 14, 1947; 
, ;e-adjudi-:,j : and. th-erefm:e, th~ execution applications were 
on-Augus(~) >witfun time. The High Court, however, dis- 

'.'Vas, as .. :i a.greed with the··. Subordinate Judge on both 
defendant,,,; \the-grounds and holding that the execution peti­ 
tion arri,,fi ·.tions were barred by time allowed the appeals. 

1 tbt mieJ;; ;~'U roay be mentioned that neither of the two 
1s still in~.: -·~ou.rts below has considered the contention oil 

·ocab'\~.,and .. , 'the appellants in these appeals that the Ietl@~ 
1~e liar5ility:, <lated April 19, 1949 sent by the second defen­ 
. i second". !Jant to two of the trustees operated as an ac- 

waf1 'kn.owledgment of their liability or that dividends' 
'-ri.e; .l)econ,d.; Spaid to the appellants by the trustees in August, 

~-follows ::;/ "d949 operated to .. extend the. time of limitation. · 
\-father as''' r~ 

'nso'ivency:) {: (10) Mr. Viswanatha Sastri who appears: 
~ifect Ii.mi:/' !,for the appellants in these appeals has. raised 

·.j toniy two .co:_itentions. The· first is that the 
11· 1: a;~ ;urnwiple underlying S. 15 (1) of the Limitx- 

)~ ~~ id and''' i·.tion Act is· applicable to a case of this kind 
" .. 0.1,11 ens., ~-''d 1 , 1 fc -. 1 · ti · 1· · .. .· d r: ".'.an that, · t aere ore, tne execu 1011 applications 
t;; peno •0>'~ '&e within time.. The second is that at any 

::j :iate the letter: dated April 19, 1949, written by 
relied upo~;j !{he second defendant to the trustees. operates 
•1. unten~;~ ;;~tan acknowledgment .of liability under s'. 19 

, : i ·;9f the Limitation .. ·•· Act. and, therefore, saves the1 
no ( J1o~:i }'itation in respeit of all ·the execution appli­ 

,_,. the .:no~9y~ ·~ations exoept the one out of which C. A. No. 
. the liab1li91; •• ~04 of 1961 arises; According to Mr~ Sastri · . <. ',deer~~ '-~~ composition of a decretal .debt does :not 

u. . an_; :;n.~om'.l.t fo an adj\lstmenl: ·or . saHsfactlon 9i a 
al.1.1ved jr -~.~cree until the .acts .required tq. be done there·. 

>; ')~Rder have been performed. }fore the com~ 
mts befor~ w-~~tion scheme required payment of 40 perr 

)n behalf o~ 1£~nt of the decretal. debts by the trustees to 
· the fou,r ·m~ .creditors. According to him, until that 

ere require~ fb.ndition was. fulfilled the ·Original decree can- 
. "'d pay og .~qtbe said to have been satisfied. Since the 

,.,;rarded aSJ gecrees herein involved qOD,ld not be regarded 
--~£ the d~% ~-having be~n satisfied they a~·e still . alive. 
,,y_uently <fP; µThen, according to> 1fr. _Sastri, where a compo­ 
L5 of th.! ,iftqon scheme prescribes the period during which 

1at periq~ ~condition has to _be performed till the expily 
<J thu pe~iQ~ ,qf,~the period· or perfonnance of the condition 
~'on . appli6,1i ,~.e operation of the d.ecrees must be deemed . to: 
]efore who~ ;~Ye been stayed. For, during this period it 

upheld tnU9uld be incompetent to the decree~holders . to 
applicatio~ ri:ecnte their decrees. ?uch period could there·· 
the co!llE~ ~ore be 9educted by applying the. principles 

ties operat~ ~derlyiug S. 15 (1) of the · Limitation Act 
t:he date·~ j;0m com.puting the period of limitation for fil­ 
:ed or fr.Q~ ;~Ka fres,h execution application. He concedes 

;·.. ~-'-~ 

) A. I:R: · ~96~' /1. S. K. KRISRNAPPA v, S. V. V. SoMIAJ3'. ( JJfodhalkcw J.) [PRs. 9.11] Supreme Oou:r.t 281 
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282 · SuprertHj Oor:1rt [PRs. 11-14] A. S. K ERISRNAPPA v, S. V. Somre..H (JJfruclholkcw J.) .LI.~;. 
in Lakhan Chandra· Sen v. Madhusudan Seu apply or could be said to apply by necessary 
ILR 35 Cal 209 ·affirmed by the Privy Coun- implication. It would, therefore,' not be car. 
cil in Nritvamoni Dassi v. Lakhan Chandra met to apply any of the proT(isions: of the Lirni-' 
Sen, ILR 4'3 Cal 660 : (AIR 1916. PC 96)." tation Act to matters which do not strictly fall 
It would thus appear that the learned Chief jus- within the purview of those provisions. Thus 
tice based his -dedsion really on S. 14 of the for instance, period of limitation ' for Vario1JS .' 
Limitahon Ad. In 56~h ~lrn rnrngg rgfei1rgd kinds of suits, appes]s and ap;LJlications are p;eJ, 
to by the learned Chief justice the provision of cri~ed ~n the · Fir~t'. Schedule. A pro.~eecling· 
s. 14 6£ the Limitation Act were applied. which does not fall under any of t~1e arncles in.: 

( 12) In Pulin Chandra Sen's that schedule could not be said to be barred by. 
case, time on the analogy of a matter which is govei-n. 

Am 1933 Cal 508 the facts were these. : The 1 1 - ''"· eel by a particu ar artic e. For the samt 
next friend of a minor instituted a suit upon a reasons the provisions of . Sections 3 to 28 
mortgage. but died after the preliminary decree. of the Limitation Act cannot . be applied @ 
was passed. No ·new next friend was, how- situations which fall outside their purview. ' 
ever, appointed in his place. The minor made· These provisions do not adumbr~te any gen~ 
an application for passing a final decree within ral principles of substantive law nor do they col!:' 
3 years after attaining majority, but three years fer any substantive rights on iitigants and, therJ;· 
after the period of gtace fixed by the. preliminary fQ~-~J Q~Ul.;QQt Q9 pe~·mitted to have greater appp·: 
decree. The High Court, \~1hile holding that cation than ·what is explicit or implicit in them',! 
though the erstwhile minor was not entitled to S · f 1' · . · · · t f th. · Rr' -in 
claim the benefit ·of S. 6 of the · Limitation uspension ° imitation .in · circums ances 0 · · J .,, Shape, 

kind obtaining in these appeals is neither ex:plicif CJ,~nH 
Act held that the execution application must be nor implicit in s. 15 .. u.pOI;\ which reliance l_;s, ,,· l~tiJ), 
regarded as within time since it had-been made placed on behalf .of the appellants, We ar~1 for sus 
within three years from -the date when the therefore, unable to accept the 'first argument 6£ 
right to apply accrued to him on his attaining· Mr. Sastri. S. 18 
majority. No doubt, this is a case where in statern 
effect the court .has applied the .principles (14) Coming to. the second· argument ofl .0\J ,m; . r 
underlying S. 6 though it was clearly of . Mr. Sastri it would be useful to· reproduce the~ Pi =r= 
opinion that S .. 6 in terms did .not apply.. relevant portiqri of the)etter dated April 19,; ?·i-rter ;d 
There is 1J.6 qiscussion. d the point ·at all and, 1949, on \vhich rdi.ance is placed : ···:t '.i~} th~t j~ 
therefore. we do not think that this is a· decision · · . . ··.·.. <r .{;dati""lsJ , b · · d d "The :properties of our client's family ana .;·:'conlcmr 
'1-vhich needs to e consi .ere · his father: Venk.atachalem . Chettiar' s share o} Ji'.'nah1"e 

(1.:3) The n€ixt two decisions relied on are prope.rties hav~ vested in you in the capacity of ,;~ not .JTi 
Badruddin Khan v. Nfahyar Khan, ILR Trustees as per the composition scheme ·Ff .. )within 
(1939) AH 103 : (AIR 1939 .All 66) an'd Manag~ arrangement effected on 9th .September, 19;16, jx, mm .··a 
ing Committee Sundar Singh Nlalha Singh and. you are managing .the same, and you hay.0, ,:i· the f~}J 
Rajput High Schobl, Indaura v. Sundar to pay Rs. 300 per annum to our client fro~ L l\, 
Singh Malha Singh Sanatan Dharma Rajput· 1st Chitrai of Sarvajit . year (14th April, 194TI: !/ 
High School. Trust, ILR (i94:5) Lah 8 : (AIR for his family expenses as provided in the sche~e, ',., 
1944 Lah 190) (FB). In both these cases the of .composition and you have' paid Rs. 300 an~ '·'>sale Jn 
court applied what according to it were the . for the year Sarvajit . an8. have obtained'.f j· will ~w 
general principles underlying S. 15 of • the ' receipt therefor from my client. You have n~!, ,[. ~~'.d ~i 
Limitation Act, though the facts of these CtlceB paid the BllID 0f Ho .. 300 due for. th~ Yv~I Sarw~z, ·t ~~tb. e 
do not strictly fall. within the pmview of that! hari to oui- client though he ~e1T.ianded you wa£l· :, 

I 
section. The. question is whether' t.her.e is any tinrns. As .it l.s learnt t.hat individual No. 2 •.ou.u.; not tak . [0,0"'' well-recognized principle 1.vhereunde:r the period 0£ )'on, .are 1;aising non-maintainable objectiqm; 
of limitation can be regarded as being suspen- and the sum of Rs. 300 due for the yeat · V~_o: N·- lO,Ouo 
ded because a party is prevented under certain dlii, still remains to be paid, I have beep .,: 
circumstances from taking action in pursuance given instructions to demand the total amountQ,\ \ 
of his rights. The Limitation ·Act is a consoli~ Rs. 600 payable. for the aforesaid years. J~ ·•'The '( 
dating and. amending statute relating to the limi- · you should pay the aI1.10Unt to my client @~ .~ .. amount< 
tation of suits, appeals and certain types of.1 ' obtain a receipt therefor within one week ~~ :·'. gagep· 
applications fo .courts and must,. therefore, be the receipt of this notice. Further you have·iM '· ~mou11r 

regarded as an exhaustive Code. It is a piece now collected Rs. 17,.500 as per the sche~e • : t us ' 
of adjective or procedural law and not of subs~ of arrangement and though you hay~ receiv~ ;; ·•·····. · '~L 
tantive law. Rules of procedure, whatever the amount long time ago, you have not P~, ;;.~,Prescnt1 
they may be, are to be applied only to ri1atters to the creditors their dividend amounts, yon~~ .:;:does - 1 

to which they·are made applicable by the legis- bound .by law and equity to pay interes:t ~o ~' .t:ere ac 
lature expressly or by necessary implication. aforesaid amounts. You are hereby 1nro~ ~·· t!1f . · 
They cannot b~ extended by analogy or reference. that as you have not paid to the creditors ~~f fPan.red r 
to proceedings to v}hich they do not expressly dividend amounts n)y dient is put to a heaff; ;ie'"en } · 

-· t~ -~·-: 

·ic&L1 

3S 
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~·):::"It is thus .clear that acknowledgment aSI 
. 1ibed bv S. · 19 merely renews debt; .it 

not cre~te ·a new right of action. It is a; 
. : acknowleq.gment of the liability in respect 
e right in question; it rteed not be accom- 

~d by a promise to pay either expressly · orl 
by implication. The· statement on which 

. question to be considered ·1Nas whether this 
~~ted to an acknowledgment of the mort­ 
e s right. This Court held that it did 

QJint to an acknowledgment and . observed 

_ Chandni Bazar ·is, again advertised for 
'on•Friday the 11th inst. I am afraid it 

.go 'very cheq:p. I had a private offer of 
.; 2,15,000 a few days ago b?t as soon as they 

c' d it· was advertised by the Registrar they 
XRdrew. As you are interested why do you 
p:tab~ up the · vvhole. There is. only about 
t9.00 due to the mortgagee-a payment of. 
1990 will stop th~ sale. · . · 

· · Yoms sincerely, 
Sd/ J. C. Galstaun. 

.~.,; year· 
I have 

·-- _a.l aroot 
Lid years;, 

i client j. 
)De week( 

you ha~ 
Jer the 5C 

-~--------.---. -·----· 

.A. S, K I{;t{ISHNAPpa v, S. V. v SoMIAH (JJJ-udholkcw J.) [PRs. 14-15] SupremB Oeiv.u;:.t 283: .. 

se and that you are bound to bear all the a plea of acknowledgment is based must relate 
sses that maybe caused thereby and make ·to -a present subsisting liability though the ex- 
od the losses: yon should immediately pay off act nature or the specific character of the said 
e creditors tht::l dividends and m default my liability may not be indicated in words. Vifords.. 

'tiel1t will have to Iaunch, proceedings against used in the acksowledgment must, however •. 
:£b'u and seek reliefs through Court". indicate, the existence of [ural relationship bet- 
:·;; (15) This Jetter was. written by the vakil ween the parties such as that of debtor an~.i er6- 
~fthe second defendant to the Trustees damand- di tor, and it must appear that the statement: .is 
·Jg payment of the maintenance allowance due made with the Intention to admit such juraL 
,, h d 1 f d lL Th d b' 11 refa.tior.lshi~. -. S1."ch ... m tenhon 0~1.n 1Je 1'r·1_1:,,1 • .,.~(J.,. Qt e seco:n ueren an,L . e secon o ject or Y u. L ~- 1,, r< _ 

-~~ letter was to require the trustees to pay out by implication from the nature of the admission. 
the funds in' their hands dividends due to the . and· need not be expressed in words, If ' 
·;(ms creditors under the composition scheme. statement is fairly clear then the intention. 

Sastri contends that •this letter contains a admit "jural relationship· may be implied from 
'._ lte admission of th~ jural relationship bet- The admission in question need not be express. 
en the defendant on the one hand and the but must be made in circumstances and words, 
ditors on the other-i. e., the relationship of. from which the court can. reasonably infer ffiat 

· creditor and; debtor and, therefore, this is the person making the admission intended to 
· · admission of liability under the decrees. refer to a subsisting liability as at the date 0£ 

~lying upon the decision. of this Court in the statement. In construing words used in, 
·gpoOJ Freedom Mazda v. Durga Prasad tI~e statements made in writing on which a plea, 
h'amaria, (1962) 1 ;SCH .140 : (AIR 1961 SC of acknowledgment rests oral evidence has lieen, 
~36), he says that the essential requirement expressly excluded l:mLsurrounding circurnstan- 
.. swtaining a plea of acknowledgment under ces can. always be considered. Stated generally.;;,,__,, 
? 18 of the Limitation Act is that the: courts lean in fa vow- of a liberal construction, 
' ement on which it is sought to be founded of such statements though it does not mean, 
st relate to a subsisting liability, indicate the that where no admission is made one should be 
tence of jural relationship and must be in- inferred, or where· a statement .was made clearly 
c1ed; either expressly or impliedly, to admit without intending to admit the ' existence of 
, jural relationship. vVhere such jural re- jural relationship such intention could be fasten .. 
'onship ,is admitted expressly-or impliedly, he ed on the maker of the statement by an involve&. 
:tends, that the mere fact· that ·the precise or far-fetched .process of reasoning. Broz!dlv· 
hlre :of l:he liabHH:y 1s not menHoned 1vould 9~Q.t8d th~t i~ the effect of the relevant provi- 

:pnwent the acknowledgment from · falling sions, contained in S. 191 and theye is reallv no 
"n :S. 19. That 1vas a case in which the substantfal difference between the parties ~s to., 
gagm had written to his creditor a letter to the true legal position in. this m::i.tter". 
allowing effect : In ~ur opinion, this case is not of assistance to r-. 

:''My dear Dwgaprasad, the appellants. In the appeals before us though I· 
thei-e ,,vas a personal liability on the defendants.! 

·under . the various decrees, their iiability \Vhich ! 
was created by the composition de.eel \Vas on.Iy 1 

On properties ip 'Nhich they had, consequent On ! 
the crnatio,n of a trm~ und@r thg compogitfon l 
deed, only a beneficial interest. this new lfahi- l 
lity had to be discharged by th~ trustees i:o. i · 
\Vhom the legal. title t?_ ~he propei't),:1 vested. ·1 

Thus there \.Vere two ct1herent sets of persons) 
who were liable, the defendants and the Trustees I 
and their respective liabilities were distinot. ·1 

V\lhat the defend@.nt No. 2 has referred to is the 
liability of the Trustees arising under the te1~ns,' . 
of the deed of composition and could be enfor- ' 
ced only against them. . To refer to <;i. liability: 
resting on someone else is not to acknov .. ·ledge 
on@'s own liability withil!i the. meaning of H~e, 
word in S. 19. The defendant No. 2 has not 
even indirectly referred to the decree much fo,5s 
to the liability arising under any of them . 
the circumstaruces we must hold that this 
does not extend the period of limitation, For 
these reasons we uphold the decision of thei··. 
High Court and dismiss each of these appeals.• 
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Cases Referred : Courtwise Chronological 
('33) AIR 1933 All 449 (V 20) : ILR 55 All 
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Cohen v. Mitchell 

Mr'. S. S. Shukla, Advocate, for Appel11:111t:_ 
Mr. A. V. Visvanatha Sastri, Senior Ad-·,, 
vacate· · (Mr. G. R Pai, Advocate and M/s.3 
J. B. Dadachanji, 0, C. :Mathur and Ravinder, 
Narain, Advocates ofM/s. J. B. Dadachanji an4~ 

. . ~t,i:i 

(JJ) ·su~cessfon Act (1925), S. 74 -- WU! 
by Hindu - Construction - Bequest in favop-. 
of wife that she should enjoy income from ]?rt... 
perty during her life time as owner - Propert>• 
to go over to adopted son Biter death of wifs . 
'Wife held given Only limited estate. 

A Hindu, by a will executed before 1894, 
gave certain immovable property to his •.vife anr' 
provided .that during her life time, she 
enjoy, as. owner, only the income therefrom 
any manner .she may like. It .was further prov, 
ded in the same will that the property would J 
go to the S011 to bt) adopted by her, afteT he:~ 
death. · e'"' 

Held that the. will conferred only a life . 
estate to her and also that the clauses were in 
consonance with the prevailing practice in those i_•.· .. ·_.· 

times. ' (Para 33). ~ 
(c) Civil P. C; :(1908), Q. 22 Rr. 4, 11 -:­ 

Suit hy reve.rni:oner by recovery of prop·erty after J 
death o.f widow - ·Several alienees made de. 
fondants - Sui~ dismissed i? ,appeal to 

1High 
_f 

Court - . High l\..JOlll't penmtbng . appea.i. to 
Supreme Court - Death of one of alienee res. lff 
pondent c-. Legal Representatives not brought 
on :record -- ·Delay in appliclltion. - Applica· 
cation dismissed by•· High Cqurt and also by 
Su:preme c.ourt - Held interests of alienees 
:i.ng s-eparate 8nd independent 'whole of the 
peal did not abate; "" 

.-...,..____,. ··--· ·--~--- -··-· -~- 

On consideration of the scheme of the Act, 
,it is clear that an insolvent is entitled to get back 
.any undisposed of property as surplus when . an 
.absolute order of discharge is made in his favour, 
'subject ,always to the condition that if any of 
the debts provable. under the Act have not been 
1dischan:1·ecf before the order of discharge, the 
;;property would remain liable to discharge those 
debts and also meet the expenses of all proceed­ 
in cs taken under the Act till they are fully met. 

~ (Para 27) 
It may also be added that there is nothing 

;-i.n the Act which takes away the right of the 
:·Jin.solvent to sue in courts after he has been gran- · 
2tec1 a discharge, for he then becomes a free man. 
.Iu such a situation fie would certainly- be entitl­ 

"ed to ·sue in court fox recovery of his· undisposed 
-of property; j_f · it is in the possession of a third 
_:party, after his· discharge and such property can­ 
not for ever remain vested in the court or recei­ 
'"Ver. All that justice requires is that in case the 
-conditicn, of S. 61 have not been fulfilled such 

,pwpetty should be subject to those conditions. 
i(Sd;eme of the Act and case law fully discussed.) 

(Paras 17, 27). 
Therefore, .. an insolvent. on. whom property' 

-devclves when . he is ·an undischarged in'solvent 
·'·~nn maintain "1tt suit for the ·recovm')' ·ox the pro­ 
nertv after his absolute discharge. (The order 
~f the trial court that notice should be given to 
the receiver in. insolvency. application to consi­ 
«ier if he wanted the property. to· be made avail­ 
.able for distribution amongst creditors vvas also 
~;(See First Appeals Nos .. 891 of 19S1 and 66 of 

19.S.2~ b/- 1-3-1957-Bom.) 

(From Bombay)" 
2nd May, 1963 

·;p, B. GAJEDRAGADKAR, K. N. WANCHOO 
Ai".ID K. G. DAS GUPTA, JJ. 

Haghunath Keshava Kharkar, Appellant v. 
·:Ganesh alias .Madlrukar Balakrishna Kharkar 
and others, Respondents. 

Civil Appeal No. 98 of 1962. 
(a) Provincial Insolvency Act (1920), S. 67 

Devolution of property on undischarged in­ 
'solvent ;..;_ Insolvent obtaining absolute dis­ 
·-ch.:'l.rge --- Suit fo:r recovery of property there­ 
~fter _; Suit held . maintainable subject to con- 

-ditions laid down byS. 67 - F. A. Nos. 897 of 
19.51 and 66 of 1952, D/- 7-iH957 (Hom), Re­ 
·versed; 

234 (V 51 C 23) Court .Arn 1964 Supreme 

Appeals dismissed. IG/DHZ 

23± Supreme Court [PR. 15] RAGHUNATH v. GANESH (vfonchoo J.) A. I. _. 
with costs. There will, however, be only one held correct.) F. A. Nos. 89.7.. of 1951 and 66 "'~ 
hearing fee. 1952, D/- 1-3-1957 (Born), Reversed. 

(Para 27) 

··---- 
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In the Supreme ~ourt: of India 
(BEFORE ARUN MISHRA, S. ABDUL NAZEER AND M.R. SHAH, JJ.) 

Civil Appeal No. 7764 of 2014 
Ravinder Kaur Grewal and Others ..... Appellant(s); 

v. 
Manjit Kaur and Others ..... Respondent(s). 

With 
Special Leave Petition (Civil) Nos. 8332-8333 of 2014 

Radhakrishna Reddy (D) Through Lrs Petitioner(s); 
v, 

G. Ayyavoo and Others ..... 'Respondentt s). 
Civil Appeal No. 7764 9f 2014 and Special Leave Petition (Civil) Nos. 8332-8333 

of 2014 
Decided on August 71 2019 

The Judgment of the Court was dellvere d by 
ARUN MISHRA, J.:- The question of law involved in the present matters is quite 

significant. Whether a person claiming the title by virtue of adverse possession can 
maintain a suit under Article 65 of Limitation Act, 1963 (for short, "the Act") for 
declaration of title and for. a permanent injunction seeking the protection of his 
possession thereby restraining the defendant from· interfering in the possession or for 
restoration of.possesslon Incas~ of ill~~~I diSP0££8£~1on by ~ cstendant whose title hes 

. been extinquished by virtue of the. plaintiff remaining in the adverse possession or in 
case of dispossesslon by some other person? In other words, whether Article 65 of the· 
Act only enables a person to set' up a plea of adverse possession as a shield as a 
defendant and such a plea cannot be used as a sword by a plaintiff to protect the 
possession of immovable property or to recover it in case of dispossession. Whether he 
ls remediless in such a case? In case a person has pertectec his title based on adverse 
possession and property is sold by. the owner after the extingulshment of his title, 
what is the remedy of a person to avoid sale and interference in possession or for its 
restoration in case of dispossession? · 

2. Historically, adverse possession is a pretty old concept of law. It is useful but 
often criticised concept on the ground that it protects and confers rights upon 
wrongdoers. The concept of adverse possession appeared in the Code of Hammurabi 
approxirnatelv' 2000 yMr£·. bgforn Chrlst sre. Lavv JD containii:d g prc;wi~ion ''If a , 
chieftain or a man leaves. his house, garden, and field .... and someone else. takes 
possession of his house, garden and field and uses it for three years; if the first owner 
returns and claims his house, garden, and field, it shall. not be given to him, but he 
who has taken possession of it and used it shall continue to use it." However, there 
was an exception to the aforesaid rule: for a soldier captured or killed in battle and the 
case of the juvenile son of the owner. In Roman times, attached to the land, a kind of 
spirit that was nurtured by the ·possessor. Possessor or user of the land was considered 
to have a greater "ownership" of the land than the .titled owner. We inherited the 
Common Law concept, being a part of the erstwhile British colony. William in 1066 
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consolidated ownership of landunder the Crown. The Statute of Westminster came in 
1275 when land records were very often scarce and literacy was rare, the best 
evidence of ownership was possession. In 1639, the Statute of Limitation fixed the 
period for recovery of possession at 20 years. A line of thought was also evolved that 
the person who possesses the land and produces something of ultimate benefit to the 
society, must hold the best title to the land. Revenue laws ·relating to land have been 
enacted in the spirit to confer the title on the actual tiUer ·Of the land. The Statute of 
Wills in :1.540 allowed lands. to .. be passed down to hei'rs. The Statute of Tenures 
enacted in 1660 ended the feudal system and created the concept of the title. The 
adverse possession remained as a part of the law and continue to exist. The concept of 
adverse possession has a root in the aspect that it awards ownership of land to the 
person who makes the best or highest use of the land. The land, which is being used is 
more valuable than idle land, is the concept of utilitarianism. The concept thus, allows 
the society as a whole to benefit from the land being held adversely but allows a 
sufficient period for the "true. owner" to recover the land. The adverse possession 
statutes permit rapid development of "wild" lands with the weak or indeterminate title. 
It helps in the Doctrine .of Administration also as it can be an effective and efficient 
way to remove or cure clouds of title which with memories grow dim and evidence 
becomes unclear. The possessorwho maintains and improves the land has a more 
valid claim to the land than the owner who never visits or cares for the land and uses 
it, is of no utility. If a former owner negleC:ts and allows the gradual dissociation 
between himself and what he is claiming and he knows that someone else is caring by 

.dolnq acts, the attachment which one develops by caring cannot be easily .parted with. 
The bundle of ingredients .constltutesadverse possession. ' 

3. We have. heard learned counsel appearing for the parties at length' and also the 
Amicus Curiae, Shri P.S. Patwalia and. Shrl' Huzefa Ahmadi, senior 'counsel. Various 
decisions of this Court and Privy Council and English Courts· have been cited in which 
the suit flied by the plaintiff based on adverse possession has been held to be 
maintainable for declaration of title and protection of the possession orthe restoration 
of possession. Nature of right acquired by adverse possession and even otherwise as to 
the right to protect possession against unlawful dispossession of the plaintiff or for its 
recovery in case of illegal dispossession. 

4. eefore di!gting upon the issue, it is necessary to rsrar tht! daci£ion in Gurudw~r~ 
Sahab v. Gram Panchayat Village Slrthala, (2014) 1 SCC 609 in which this court has 
referred to the decision of the Punjab and Haryana High Court in· Gurudwara Sahib 
Sannauli v. State of Punjab since reported in (2009) 154 PLR 7561to opine that no 
declaration of title can be sought by a plaintiff on the basis of adverse possession 
inasmuch as adverse possession can be used as a shield by a defendant and not as a 
sword by a plaintiff. This Court while ·deciding the question gave the only reason by 
simply observing that there is "no quarrel" with the proposition to the extent that suit 
cannot be based by the plaintiff on adverse possession. Thus, ~his point was not 
contested in Gurudwara Sahib v. State Gram Panchayat Village,. Strthete (supra) when 
this Court expressed said opinion. 

5. It is pertinent to mention here that before the aforesaid decision of this court, 
there was no such decision of this court holding that suit cannot be filed by a plaintiff 
based on enverss nossssslon. Thf! views to th@ emitr~ry M l!'!!r~er' and co1ordlnat:e 
benches were not submitted for consideration of the Two Judge Bench of this Court 
which decided the aforesaid matter. · 

6. A Three-Judqe Bench decision in Sarangadeva Per/ya Mata/TI v. Ramaswami 
Gonder (Dead) by Lrs., AIR 1966 SC 1603 of this Court in which the decision -of Privy 
Council in. Musumut Cnundrebullee Debie v. Luchee Debia Chowdreln, 1865 SCC 
Online PC 7 had been relied on, was not placed for consideration before the -dlvision 
bench decldlnc Gurudwara Sahib v. Gram Panchavat. Sirthala. 

-----r---- _ _ ""_ .:. .;.. __ _ ;.. ~ ..:. ------------- .. -- ------.,;----- 
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7. Learned Arnlcus pointed out that in Sarangadeva Per/ya Matam v. Ramaswami 
Goundar (Dead) by Lrs. (supra) the plaintiff was in the possession of the suit land until 
January 1950 when the 'mutt' obtained possession of the land. On February 18, 1954, 
plaintiff instituted the suit a£;Jainst the 'mutt' for "recovery of possession" of the suit 
land o based on an acquisition of title to land by way of "adverse possession". A .Three~ 
Judge Ber't~h of this Court has held that the plaintiff a~quired the .title, by. his adverse 
possession and was entitled to recover' th~ pOS!;@S~lon. fQllowin~ is the relevant 
discussion: · · 

"1. Sri Sarangadevar·Periya Matam of Kumbakonam was the lnarn holder of !ands 
in Kannibada /Zamin, Dindigul Taluk, Madurai .. District. In 1883, the then 
mathadhipathi .granted a perpetual lease of the. melwararn and kudlwaram interest 
in a portion of the inam lands to one Chinna Gopiya Goundar, the grandfather of the 
plaintiff-respondent on. an annual rent of Rs. 70. The. demised lands are the subject­ 
matter of the present suit. Since 1883 until January 1950 Chinna Gppiya Goundar 
and his descendants were 'in uninterrupted possession and enjoyment of the suit 
lands. In 1915, the mathadhipathi died without nominating a successor. Since 
1915, the descendants of Chinna Gopiya Goundar did not pay any rent to the math. 
B~tWB8n 1915 anQ 1939 there was no mathadhipathi. One Basavan Chetti was in 
management of the math for a period of :ZO ye~r~ from 1915. The present 
mathadhipathiwas elected by the disciples of the Math in 1939. fn 1928, thg 
Collector of Madurai passed an order resuming the inam lands and directing the full · 
assessment ofthe lands and payment of the assessment to the math for its upkeep. 
After resumption, the lands were transferred from the "B" Register of lnarn lands to 
the "A" Register of ryotwari lands and a joint patta was issued in the name of the 
plaintiff and other persons in possession of the lands. Th§ plaintiff con~LJQ. 
possess tbe suit lands until January 1950 when....tbJLm9th pbta[ned possession Qf 
the lands. On February 18, 1954, the plaintiff instituted the suit against the miath 
represented. by· its present mathadhipathi and an agent of the matp claimin,g. 
recovery of pqssession of the suit lands. The plaintiff claimed that he acquired title 
to the lands py adverse possession and by the issue. of a ryotwari patta in his fa¥.Q.Ql: 
on the resumption of the inam. The Subordinate Judge of Dindiqul accepted the 
plcilntiff's cont~ntioA and decreed the suit. On appeal, the District Judge of Madurai 
set aside the decree and dismissed th~ suit, On seconQ appeal, the High Court of 
Madras restored the judgment and decree of the . Subordinate Judge. Hif! 
defendants now appeal to this Court by special leave; During the pendency of the 
appeal, the plaintiff-respondent died and his legal representatives have been 
substituted in his place. · 

2. The plaintiff claimed title to the suit lands on the following grounds : (l) Since 
1915 he and his predecessors-in-interest were in adverse possession of th§ lc;a~ 
and an the expiry of 12 years in 1927, he acquired prescriptive title to the fan,Q.s_ 
under; s. 28 read with Art. 144 of the Indian Limitation Act. 1908; (2) by the 
resumption proceedings and the grant of the ryotwari patta a new tenure was 
created in his. favou~ arid he acquired f!J" ownership in the lands; and (3) in any 
event. he was in adverse possession of the lands since i~~S. ar'td trn th@ @Xpiry ..,of 
12. years in 1940 he acquired prescriptive title tQ. the lands under s. 28 read with 
Art. l34-B of the Indian Limitation Act. 1908. We are of the opinion that the first 
contention of the plaintiffshould be accepted, and it is, therefore, not necessary to 
consider the other two grounds of his claim. 

6 .. we are inclined to accept the respondents' contention. Under Art. 144 of the 
Indian Limitation Act, 1908, limitation for a suit by a math or by any person 
representing itfor possession of immovable properties belonging to it runs from the 
time »'hen the possession of the defendant becomes adverse to the plaintiff. Itu! 

__ ;.._...;~------------------------ .. ---- .. -- ..... -----------.-------------------------:---------------·,.--------------"."-------- ... ------ .. --------·- ... ----- 
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math is the owner of the endowed property. Like an idol, the math is a juristic 
person having the power of acquiring, owning and possessing properties and having 
the capacity of suing and being sued. Being an ideal person, it must of necessity 
act in relation to its temporal affairs through human agency. See Bebejireo v. 
Laxmandas, (1904) !LR 28 Born 215 (223). It may acguire property by prescription 
and may likewise lose property by adverse possession. If the math While in 
possession of its property is dispossessed or if the possession of a stranger becomes 
adverse, it suffers an injury ·and has the right to sue· for the recovery of the 
property. If there is a legally appointed mathadhipathi he may institute the suit on 
its behalf: if not. the de facto mathadhipathi may do so, see Mahadeo Prasad Singh 
v. Karia Bharti, 62 Ind App 47 at p.51 and where, necessary, a disciple or other 
beneficiary of the math may take steps for vindicating its legal rights' by the 
appointment of a receiver having authority to sue on its behalf, or by the institution 
of a suit in its name by a next friend appointed by the Court. With due dWgence, 
the math or those interested in it may avoid the running of time. The ru~ning of 
limitation against the math under Art. 144 is not suspended by the absence of a 
legally appointed mathadhipathi; clearly, limitation would run against it where it is 
managed by a ,de facto mathadhipathi.. See Vithalbowa v. Narayan Daji, (1893) 
I.LR 18 Born Sp7 at p.511, and we think it would run equally if there is n'either a 
de jure nor a d,e facto mathadhipathi. : 

10. We· hold that by the· operatio11 of Art. 144 read with s. 28 of the Indian 
Limitation Act. 1908 the title of the math to the suit lands became extinguished in 
1927, and. the plaintiff acquired title to the lands by prescription. He continued in 
possession of the lands uritjl January 1950. It has been found th(3t in January 1950 
he voluntarily delivered.possession of the lands to the math. but such delivery of 
possession did not transfer any title to the math. The suit was instituted in 1954 
and is well within time. 

(emphasis supplied)" 
8. In Belkrlshen v. Setyeprekesh, (2001) 2 SCC 498, decided by' a Coordinate 

Bench, the plaintiff filed a suit for declaration of title on the ground of adverse 
possession and a permanent injunction. This Court considered the question, whether 
the plaintiff had perfected his title by adverse possession. This Court has laid down 
that the1 law concernlnq adverse pQssession is w@ll ~ettlM, p P.erson f:lairl')ing adverse 
~M~ess1on has to prove three classic requirements i.e. nee - nee vi, nee clam and nee 
precario. The trial court, as well as the First Appellate Court, decreed the suit while the 
High Court dismissed it .. This Court restored the decree passed by the trial court 
decreeing the plaintiff suit based on adverse possession and observed: 

"6. The short question thatarises for consideration in this cippeal is: whether the 
High Court erred in holding that the appellant had 11C)t perfected his title by adverse 
possession on the ground that there was an order pf a Tahsildar against him to 
deliver possession of the suit land to the auction purchasers. 

7. The law with regard to perfecting title by adverse possession is vyell settled. A 
person claiming title by adverse possession has to prb\i'e three "neck"~ nee vi. nee 
dam and nee precario'. In other words. he must show that bis possession is 
adequate ih continuity in pub!icity and in extent. In S.M. Kartrn v. Bibi Sgkin& 
[1964J 6 S<;R 780 speakinQ for thi~ C6uH: l-lldavatullah, J. (~$ h~ then was) 
observed thus: 

"Adverse possession must be adequate in contlnutty, in publicity and extent 
and a plea is required at the least to show when possession becomes adverse so 
that the starting point of limitation against the party affected can be found." 
14. In Sk. Mukbool Ali v.Sk. Wajed Hossein, (1876) 25 WR 249 the High Court 

held: 
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I ' ' 
, ''Whatever the decree might· have been, the defendant's possession could not 

be considered as having ceased in consequences of that decree, unless he were 
actually dispossessed. The fact that there is a decree against him does not 
prevent the statute of limitation from running." 
1~. In our view, the ·Madras High Court correctly laid down the law in the 

aforementloned cases. 
17.. From the above discussion, it follows that the judgment and decree of the 

High ·Court under challenge cannot be sustained. They are accordingly set aside and 
the judgment and decree of the First Appellate Court confirming the judgment and 
dgcr@@ of th@ triel court is restored. The appeal is accordingly allowed but in the 
circumstances of the case without costs." 

(emphasis supplied) 
9. In. Des Raj V; BhagClt Ram (Dead) by Lrs., (2007) 9 SCC 641, a suit filed by the 

plaintiff'for declaration of title and also for a permanent injunction based on adverse 
possession. The Courts below decreed the suit of the plaintiff on the ~round of adverse 
possess/on. The same was affirmed by this Court. This Court considered the chanqe 
brought about in.the Act by Articles 64 and 65 vis-a-vis to Articles 142 and 144. Issue 
No. 1 was framed whether the plaintiff becomes the owner of the suit property by way 
of adverse possession? This Court has observed that a plea of adverse possession was 
indisputably be governed by Articles 64 and 65 of the Act. This Court has discussed 
the matter thus .: 

";;:Q, A pl~~r Qf f!slXhirnh . .,12ossession. 9.L:...'ll-1"1.~&l.,,,,!;?,f ,ouster ,wou19 indisg,ut~bl'f'. Pr 
governed by Articles 64 and 6!;? of the Limjtation Act 

22. The mere assertipn of title by itself may not be sufficient unless tbe glaintiff 
proves animus possidendi. But the intention on the part of the plaintiff fo possess 
the properties ih suit exclusively and not for and on behalf of other co-owners also 
is evident from the fact that the defendants-appellants themselves had earlier filed 
two suits. Such suits were filed for partition. In those ·suits the defendants­ 
appellants claimed themselves to be co-owners of the plaintiff. A bare' perusal of the 
judgments of the courts below clearly demonstrates that the plaintiff had even 
therein asserted hostile title claiming ownership in himself. The claim of hostile title 
by the plaintiff over the suit land, therefore, was, thus, known to the appellants. 
They allowed the first suit to be dismissed in the year 1977. Another suit was filed 
in the year 1975, which again was i;li~misseQ in the veer l~~4. I~ m?y Qfii! ~r1,.1E;!, as 
has been contended· on behalf of the appellants before the courts below, thata co­ 
owner can bring about successive suits for partition as the cause of action, therefor, 
would be a continuous one. But, it is equally well-settled that pendency of a suit 
does not stoprunning of 'limitation'. The very fa-ct that the defendants gespjt~ tM 
purported entry made in the revenue settlement rec9rd of rights in the year 1953 
allowed the plaintiff to ROssess the same exclusively and had not succeeded in their 
attempt to possess the properties in Village Samleu and/or otherwise· enjoy the 
usufruct thereof, clearly goes to show that even prior to institution of the said suit 
the plaintiff-respondent Md been in hostile possession thereof. 

24. In any event the plaintiff made his hostile declaration cl!;iiming title. for the 
property cat' least in his written statement in the suit filed in the year 1968. Thus. at. 
least from 1968 onw9rdS the plaintiff i:;:ontinued to exclusively possess the s9it land 
with a· knowledge of l:he defendanl:s-apt:)ellMr~. 

26. Article 65 of the . Limitation Act. 1963. therefore. woµld in a ca;:;.e of th~ 
nature have its role to play. if not from 1953. but at least from 1968. If that be so. 
the finding. of the High· Court that the responde'nt perfected his title b_y_ s;idverse 
possession and ouster cannot be said to pe vitiated in law. 

28. We are also not oblivious of a recent decision of this Court in Govindemrnei v. 
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in de facto possession and was entitled to remain Jn possession and only the State 
could evict him. The State was not impleaded as a party in the case. The action of the 
society was a violent invasion of his possession and in the law, as it stands in India, 
the plaintiff can maintain a possessory suit under the provisions of the Specific Relief 
Act, 1963. The plaintiff has asserted that he had perfected his title by "adverse 
possession" but he did not join the State in a suit to get a declaration. He may be said 
to have not rested the suit on the acquired title. The suit was thus limited to recovery 
of possession from one who had trespassed against him. The Court observed that for 
the plaintiff t9 maintain suit based on adverse possession, itwas necessary to trnplead 
the State Government Le. the owner of the land as a party to the suit. A plaintiff can. 
maintain a suit based on adverse possession as he acquires absolute title. The Court 
observed: · · 

"(17) In our. judgment this involves an incorrect approach to our problem. To 
express our meantnq ·we may begin by reading 1907 AC 73 to discover if the 
principle that possession is good against all but the true owner has in any way been 
departed frorn.1907 AC 73 reaffirmed the principle by stating quite clearly: 

"It cannot be disputed that a person in possession of land in the assumed 
character ofowner and exercising peaceably the ordinary rights of ownership has 
a perfectly good title against all the world but the rightful owner. And if th~ 
rightful owner does not come forward and assert his title by the proce.s.s....Qf.J~aw 
within the period prescribed by the provisions of the. statute of Limitation 
f!pplicable to the ca.se. his right is forever extinguished,. and· the· possessory 
owner ai;;quites an absolute title." ·. · -. :, 
Therefore, the plaintiff who was peaceably in possession was entitled. to remain 

in possession and only the State could evict him. The action of the Sodety was a 
violent invasion of his possession and in the law as it stands in Inqia the plaintiff 
could maintain a possessor suit under the provisions of the Specific ReJJfil..l\j'j; in 
which title wo.uld be immaterial or '1. ~uit rcr POS$~$$ion withln 12 years in which the 
question of title could be raised. As this was a. suit of latter kind· title could be 
examined. But whose -tltle? Admittedly neither side could establish title. Itll;_ 
plaintiff at least pleaded the statute. of Limitation and asserted that ~ 
perfected his ti.tie by adverse possession. But as he ·did not join the Stgte in his suit 
tQ get a declaration, he may be saidto have not rested his case on an acgpired title. 
His suit was thus limited to recovering possession from one who had trespassed 
against him. Jhe enquiry thus narrows to this: ·did the Society have any title in 
itself, was it acting under authority express or implied of the true owner or was it 
just pleading a title in a third party? To the first two questions we find no difficulty 
in furnishing . an answer. It is clearly in the negative. So the only question is 
whether the defendant could plead that the title was in the State? Since in every 
such case between trespassers the title must be outstanding In a third party a 
defendant will be placed In a position of dominance. H~ hM Ml~ te ~Viet the prior 
trespasser and .slt pretty pleading that the title is in someone else. As Erle J put it 
in Burling v. Read, (1848) 11 QB 904 'parties might imagine that they acquired 
some right by merely intruding upon land in the night, running up a hut and 
occupying lt before· morning'. This will be subversive of the fundamental doctrine 
which was accepted always and was reaffirmed in 1907 AC 73 .• The law does not, 
therefore, countenance the doctrine of 'findings keepings'. 

(22) The cases of the Judicial Committee are not .bindinq on us but we approve 
of the dictum in 1907 AC 73. No subsequent case has been brought to our notice 
departing from that view. No doubt a great controversy exists over the two cases of 
(1849) 13 QB 945 and (1865) 1 QB 1 but it must be taken to be finally resolved by 
1907 AC 73~ A similar view has been consistently taken in India and the 
amendment of the Indian Limitation Act has elven aooroval to the orooosition 

I 
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accepted in 1907 AC 73 and may be taken to be declaratory of the law in India. We 
hold that the suit was maintainab!e.n 

(emphasis supplied) 
12. In La/Ju Yashwant Singh {dead) by his legal representative v. Rao Jagdish 

Singh, AIR 1968 SC 620, this Court has observed that taking forcible possession is 
illegal. In India, persons are not permitted to take forcible possession. The la...y respect 
possession. The landlord has no right to re-enter by showing force or intimidation. He 
must have to proceed under the law and taking of forcible possession is illegal. The 
Court affirmed the decision of Privy Council in Midnapur Zernindery. Company Ltd. v. 
N~rfi~h N~r~y~n RQy1 AIR 1~'4 P<;; 144 "no other decisions Gina heldi 

"10. In Midnapur Zamindary Company Limited v. Naresh Narayan Roy; 51 Ind 
App 293 = at p. 299 (AIR 1924 PC 144 at p, 147), the Privy Council observed: 

"In India persons are not permitted to take forcible possession: th!;y must 
obtain such possession as they are entitled to through a Court." 
11. In K.K. Verma v. Naraindas C. Malkani (AIR 1954 Born 358 at p. 360J Chagla 

C.J., .stated that the law in India was essentially different. from the law in England. 
He observed: 

"Under the Indian law the possession of a tenant who has ceased to be a 
tenant is protected by law. Although he may not have a right to continue in 
possession after the termination of the tenancy his possession is juridical and 
that possession is protected by statute. Under Section 9 of the Specific R.elief Act 
a tenant who has ceased to be a tenant may sue for possession aqainst his 
landlord if the landlord deprives him of possession otherwise than in due course 
of law, but a trespasser who has been thrown out of possession cannot go to 
Court under Section 9 and claim possession against the true owner." ' 
12. In Yer Mohammad v. Lakshmi Das (AIR 1959 All 1 at p.4); the Full Bench of 

the Allahabad High Court observed: 
·"No question of title either of the plaintiff or of the defendant can be raised or 

gone into in that case (under Section 9 of the Specific Relief Act). The: plaintiff 
will be entitled to succeed without proving any title on which he can fall back 
upon and the defendant cannot succeed even though· he may be in a positlon to 
establish the best of all titles. The restoration of possession in such a suit is, 
however,. always subject to a regular title suit and the person who has 'the real 
title or even the better title cannot, therefore, be prejudiced in any way by a 
~~<;rEi"!'i ir:i such " ~uit. It will G!ways IJe open to him to establish his title in a 
regular suit and to recover back possession." 
The High Court further observed: 

"Law respects possession even if there is no. title· to support it. It will not 
permit any person to take the law in his own hands and to dispossess a person in 
actual. possession without hewing .rei::ourse to a Court. No person can be allowed 
to become a Judge in his own cause. As observed by Edge C.J:, in Wali Ahmad 
Khan v. Ayodhya Kundu, (1891) ILR l3 All. 537 at p:556: 

"The object of the section was to drive the persbns who wanted to eject a 
person into the proper Court and to prevent them from golrigwith a high hand 
and eiecting such persons." 

14. In Hi/lava suboeve . v. Narayanappa, (1911) 13 Born. LR 1200 it was 
observed: · 

"No doubt, the true owner of property is entitled to retaln possession, even 
though he has obtained it from a trespasser by force or other unlawful means: 
Lillu v . Anneji, (1881) ILR 5 Born. 387 and Bandu v. Naba, {1$90) ILR 15 Born 
238." . . 
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We are unable to appreciate how this decision assists the respondent. It was not 
a suit under Section 9 of the Specific Relief Act. In (1881) ILR 5 Born 387, it was 
recognised that "if there is a breach of the peace in attempting to take possession, 
that affords a ground for criminal prosecution, and, if the attempt is successful, for 
a summary suit also for a restoration to possession under Section 9 of the Specific 
Relief Act I ofJ877-Dadabhai Nersides v. The Sub-Collecxor of Broach, (1870) 7 
Born. HC AC 82.." In ,(1890) ILR 15 Born 238 it was observed by Sargent CJ,, as 
follows: · · 

\'The Indian Leglslature has, however, provided. for the summary removal of 
anyone who dispossesses another, whether peaceably or otherwise than by due 
course of law; but subject to such provision there is no reason for holding that 
the rightful owner so dispossessing the other is a trespasser, and may not rely 
for: the support of his possession on the title vested in him, as he clearly may do 
by, English law. This would also appear to be the view taken by West J., in ( 1881) 
!LR 5 Born 387." 
15. In our opinron, the law on this point has· been correctly stated. by tb...e.J?rivy 

Council, RY Chs;igl9 t;::.J.. and by the Full Bench of the All~haqad High Cgurt. i~ 
caseS: cited aqqve." · , · · . 

· . (emphasis .supplied) 
13. T.his. Court has approved the decision of the Privy Council as well as Fufl Bench 

of the Allahabad High Court in Yar Mohammadv. Laxmi Qfis, AIR l~~~ All. l, 
14. In Somnath Berman v , Dr. S.P. Raju, (1969). 3 SCC 129 : ,fl..IR 1970 SC 846, 

this court has recognized the right of a person having possessory title to obtain a 
declaration that he was the owner of the land in a suit and an injunction restraining 
the defendant from interfering with his possession. This Court has'sfurther observed 
that section 9 of the Speciflc Relief Act, 1963 is in no way inconsistent with the 
position •that as against a wrong-doer, prior possession of the plaintiff, in an action of 
ejectment is sufficient title even if the suit is brought more than six months after the 
act of drspossesslon complained of and that the wrong-doer cannot successfully resist 
the suitbv showing that the title and the right to possession vested in a third party. 
This Court has observed: 

"16. In Narayana Row v. Dharmachar, (1903) ILR 26 Mad 514 a bench of the 
Mcidras High Court consi£ting of shasbvarn Ayyangar end Moor@, JJ. held that 
possession is, under the· Indian, as under the Engli.sh law, good title against all but 
the true. owner. Section 9 .of the Specific Relief Act is in no way inconsistent with 
the position that as against a wronqdoer, prior possession of the plaintiff, in an 
action of ejectrnent, is sufficient title, even if the suit be brought more than six 
months after the act of dispossession complained of and that the· wrong-c;loer 
cannot successfully resist the suit by showing that. the title and right to possassion 
are in a third person. The same view was taken by the Bombay High Court in 
Krishnereo Yashwant v. vesudev Apaji Ghotikar, (1884) ILR 8 Born 871. That was 
also the view taken by the Allahabad High Court-see Umrao Singh v. R.amji Pas, ILR 
36 All 51, Wal/Ahmad Khan v. Ahjudhia Kendu, (1891) ILR 13 All 537. In Subodh 
Gopal Bose v. Province of Biber, AIR 1950 Pat 222 the Patna High Court adhered to 
the view taken by the Madras, Bombay and Allahabad High Courts. The contrary 
view taken by the Calcutta High Court in Debi Churn Bo/do v. Issur Ch under 
Manjee, (1883) ILR 9 Cal 39; Ertaza Hossein v. Bany Mistry, (1883) I.LR 9 Cal 130, 
Purmeshur Cbowdhry v .. BrljoLell Chowdhry, (1896).!LR i7 cal g~ and Nlsa ~hand 
Gaita v. Kanchiram Bagani, (1899) ILR 26 Cal 579, in our opinion does not lay down 
the law correctly." 

(emphasis supplied) 
15. It is apparent from the aforesaid decision that .a person is entitled to bring a 

-- ---:..-'------,--.-- - .. ~---·~··----- :.. .., ,.._.,..,._, ,.. ;.. - --- .. --·--- .. --- ,;, ,.. ... 
·1 I I 
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suit of possessory title to obtain possession even though the title may vest in a third 
person. A person in the possessory title can get injunction also, restraining the 
defendant from interfering with his possession. 

16. Given the aforesaid, a question to ponder is when a person having no title, 
merely on the strength of possessorv title can obtain an injunction a.nd can maintain a 
suit for ejectment of a trespasser. Why a person who has perfected his title by way of 
adverse possession cannot file a suit for obtaining an injunction protecting possession 
and for recovery of possession in case his dispossession is by a third person or by an 
owner after the extinguishment of histitle. In case a person in adverse possession has 
perfected his title by adverse possession and after the extinqulshrnent of the title of 
the true owner, he cannot be successfully dispossessed by a true owner as the owner 
has lost his right, title and Interest. 

17. In Pedminlbet v, Tangavva, (1979) 4 sec 486 : AIR 1979 SC1142, a suit was 
filed by the plaintiff for recovery of possession on the basis that her husband was in 
exclusive and open possession of the suit lands adversely to the defendant for a period 
exceeding 12 years and his possession was never interrupted or disturbed. It was held 
that he acquired ownership by prescription. The suit filed within 12 years of his death 
was within limitation. Thus, the plaintiff was given the right to recover possession 
based on adverse possession as Tatya has acquired ownership by adverse possession. 

-Thls Court has observed thus: , 
"1. Tatya died on February 2, 1955. The respondents, Tangava an'd Sundra Bai 

are the co widows of Tatya. They were co-plaintiffs in the original suit. ' 
11. We have, therefore, no hesitation' in holding in: agreement with the courts 

below thatTatya had acquired title by remaining in exclusive and open possession 
of the suit lands adversely to Padmini Bai for a period far exceeding 12 years. and 
this possession was never interrupted or disturbed. He had thus acquired ownership 
by prescriptions." 

(i;mp~iil$i~ fiYPP!i~Q) 
18. In State of West Bengal v. The Dethousie Institute Society, (1970) 3 SCC 802 : 

AIR 1970 SC 1778, .this Court considered the question of adverse possession of 
Dalhousie Institute Society based on invalid grant. It was held by .thls Court that title 
was acquired by adverse possession based on invalid grant and the right was given to 
the claimant/applicant to claim 'compensation. This Court held that a person acquires 
title by adverse possession and observed: 

"16. There is no materialplaced before us to show that the grant has been made 
in the manner required by law though as a fact a grant of the site bas been made in 
favour of the Institute. The evidence retied on by the Special Land Acquisition Judge 
and the High Court also clearly establishes that the .respondent has been in open, 
continuous and uninterrupted possession and enjoyment of the site for over 60 
yea rs. In this respect, the material documentary evidence referred to by the High 
Court clearly establishes that the respondent has been treated as owner of the site 
not only by the Corporation but also bythe Government. The possession of the 
respondent must have been on the basis of the grant made by the Governrnent, 
which, no. doubt, is Invalid in law. As to what exactly ls the legal effect of such 
possession has .been considered by this Court in Collector of Bombay v. Municipal 
Corporation of the City of Bombay, [1952] SCR 43 as follows: 

" ... the position of the respondent Corporation and its predecessor in title was 
that of a person having no legal title but nevertheless holding possession of the 
land under colour of an invalid grant of the land in perpetuity and free from rent 
for the purpose of a market. Such possession not being referable to any legal 
title it was prlrna fade adverse to the legal title of the Government as o,wner of 
the land from the very moment the predecessor it1 . title of the respondent 

:.. __ .. ..;..__ .:. : ,.. _ .;. -- ----------- ------..; .. :... - - -- -.-. __ .. _ 
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Corporation took possession of the land under the invalid grant. This possession 
has continued openly, as of right and uninterruptedly for over 70 years and the 
respondent Corporation has acquired the limited title to it and its predecessor in 
title had been prescribing for during all this period, that is to say, the right to 
hold th@ l~Md iM ~~r~~ru!ty frM fro!'r'I i"~~~ bur only for the purposes of a market: 
in terms of the Government Resolution of 1865 .... " 
17. The above extract establishes ·that a per~on in ~uch pos:;;e;isjon clearly 

acquires title by adverse possession. In the case before us, there are concurrent 
findings recorded· by the High Court and the Spec;:ral Land Acquisition JudgSLin 
favour of the re~;pqndent on this point and we agree.with those findings.'' 

· (emphasis supplied) 
19. It is apparent fromthe aforesaid discussion that title is acquired by adverse 

possession. 
20. In Mohammed Fateh Nasib v. Swarup Chand Hukum Chand, AIR 194$ PC 76, 

Privy Council considered the .question of adverse possession by a plaintiff. In the 
plaint, his case was based upon continuous, open, exclusive and undisturbed 
possession. He averred that he had acquired an indefeasible title to the suit property 
by adverse possession against the whole world. In 1928, he was surreptitiously 
dispossessed from the suit property. The question arose for consideration whether the 
plaintiff remained in adverse possession for 12 years and whether it was adverse to 
the wakf. The Privy Council agreed with the findings of the High Court that the 
"plaintiff" and his predecessors-in-interest had remained in possession of the suit 
property for more than 12 years before 1928 to acquire a title under section 28 of the 
Act and the plaintiff was not a mere trespasser. The court further held that title by the 
adverse possession can 'be' established against wakf property also. The Privy Council 
observed: - .. 

"On that basis the first question to be determined is whether the 12laintiff proveg 
continuous, open exclusive and undisturbed possession of the prpperty in suit for 
12 years and· upwards. pefore 1928 when he. was dispossessed, that being the 
relevant date under Article 142 of the Limitation Act. If that question is answered in 
the affirmative then the further question arises whether such' possession was 
adverse to the wakf. · 

Their Lordships agree that this is the correct test to apply and, ~aving examined 
the evidence, oral and documentary, they agree with the finding of the High Court 
that the plaintiff and his predecessors-in-interest had been in possession of the suit 
property for more than 12 years prior to 1928 so as to acquire a title under Section 
28 of the Limitation Act. It is no doubt true, as the learned Subordinate Judge held, 
that the claim of a mere trespasser to title by adverse possession will be confined 
strictly to the property of which he has been in actual possession. But that principle 
has nd Jpplieation in the pr~£~nt ease. Th~ plaiM!fi!i ls not a rt1~11t~ tM~13MMf; he 
himself purchased the property for a large sum and Aberjan, t.JPOn whose 
possession the claim ultimately rests, was put into possession by an order of the 
Court, whether or not such order; was rightly made. Apart from this, their Lordships 
think that the character of the possession established by the plaintiff was adequate 
to found title even in a trespasser. 

Their Lordships fee! no hesitation in agreeing· with the High Court that adveJ::§.§. 
possession by the plainfiff and his predecessors~in-interest has been preyed for tbe 
requisite period. ' 

The 'only question which then remains is whether such possession was adver§eJQ. 
the wakf. It is not disputed that in law a title by adverse possession can Q.e. 
established against wakf property. but it is clear that a trustee for a charity entering 
into pqss8££ion of proportv b8longing to th8 charity cannot. whil£t remdining a 

: I I -~-~-:----------------- .. ..:- ;.._,.._ .. .., --:---------------------,-- "." .. -------------"'.'-"' _ ~---.-- 
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' 
trustee, change the character of his possession, and assert that he. is in possession 
as a beneficial owner." 

(emphasis supplled ) 
21. The plaintiff's title was declared based on adverse possession. 
22. The. question of perfecting title by adverse possession again came to be 

considered by the Privy Council in Guriqe Govind Mundul v. The Collector of the, Twenty 
-Pour Pergunnahs, 11 M.I.A. 212; it observed that there is an extinqulshment of title 
by the law of limitation. the practical effect is the extinction ofthe title of the qwner in 
favour of the party in possession and this right is an absolute interest. The Privy 
Council has observed thus: · 

"4. The title' to sue for dispossession of the lands belongs. in such a case. to the 
owner whose property is encroached upon: and if he suffers his right to be barred 
by the Law of Limitation, the practical effect is the extinction of his title in favour of 
the. party in possession: see Se!. Rep., vol. vl., p. 139, cited in Macpherson, Civil 
Procedure, p. 81 (3rd ed.). Now, in this case, the family represented, by the 
Appellants is proved to have been upwards ofthtrtv years in possession. T,he High 
Court has decided that the Prince's title is barred, and the effect of that bar must 
operate in favour of the party in possession. 

Supposing that, on the extinction of the title of a person having a limited 
interest, a right to enter might arise in favour of a rernainderrnan or a reversioner, 
the present case has no resemblance to that." · 

8. It is of the utmost consequence in India that the security which long 
possession efforts should not be weakened. Disputes are constantly arising about 
boundaries and about the identity of lands, ... _ contiguous owners are apt to charge 
one another . with encroachment; If twelve years' peaceable' ahd. uninterrupted 
possession of lands, alleged to have been enjoyed by encroachment on the 
adjoining lands, can be proved, a purchaser may taken that title in safety; but, if 
the party out of possession could set up a sixty years' law of llrnltatjon, merely by 
making common cause with a Collector, who could enjoy . security against 
interruption? The true answer to such a contrivance is;, the· 1egal right of the 
Government is to its rent; the lands owned by others; as between private owners 
contesting inter see the. title of the lands, the law has established a Umitation of 
twelve years: after that time. it declares not simply that the remedy is barred, but 
that that-the title i$ e><tincUn favour ofthe possessor. The Government has no title 
to intervene in such contests, as its title to its rent in the nature of jumma is 
unarrecteo by transfer simply of proprietary right in the lands. The liability gf th~ 
lands of Jumma is not affected by a transfer of proprletarv right, whether such 
transfer is affected simply by transfer of title, or less directly by adverse occupation 
and the law of limitation." 

(emphasis supplied) 
23. InS.M. Karim v. tnst: E3fblSakina, AIR 1964 SC 12541 a question arose under 

section 66 of the Code of Civil Procedure, 1908 which provides that no suit shall be 
maintained against a certified purchaser. The question arose for consideration that in 
case possession is disturbed whether a plaintiff can take the alternative plea that the 
title of the person purchasing b enaml in court auction was extinguished by long and 
uninterrupted adverse possession of the real owner. Hthe possession of the real owner 
ripens into title under the Act and he is dispossessed, he can sue to .obtaln possession. 
This Court has held that in such a case it would be open for the plaintiff to take such a 
plea but with full particulars so that the starting point of limitation can be found. A 
mere suggestion in the relief clause that there was an uninterrupted possession for 
several 12 years or that the plaintiff had acquired an absolute title was not enough to 
raise such a plea. Long possession was not necessarily an adverse possession and the 

________ .. __ ., __ .:. ......... ~ ... -----.J...:. .... ..1!.. ........ .1 .... -. .. .l.o..J.~::. ... ~JU::!JJ.lll.Jilll.1.!.dilllUUil.•lllMlllllllllllHlll••111111••••••HlllllllllH•••••••11111HHlll .. l!llllll!!'Hlnll!!m!!!!'l!'f!f'F"!l''MrT1'"! 
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prayer clause is not a substitute for a plea of adverse possession. The opinion 
expressed is that plaintiff can take a plea of adverse possession but with full 
particulars. The Court has observed: 

"5'. As an alternative, it was contended before us that the title of Haklr Alam was 
extinguished by long and uninterrupted adverse possession of Syed Autad Ali and 
after him of the plaintiff. The High Court did not accept this case. Such a !;;~~ 
cours•e, oqen to a plaintiff to make if his possession is disturbed. If the. pQ~~S;iiQn 
of the real Olflner ripens into title under the Limitation Act and he is diSQQSSf~.S.~.e.ct. 
he q~n sue to obtain possession. for he does not then rely on the benami n.~LlliaLQ.f 
t:he t,ransadiM. But th~ ~ltNncitivg cl8im must b@ cltear!y made and arove~. Tl1e 
High Court held that the plea of adverse possession was not ralseo in the suit and 
reversed the decision of the two courts below. The plea of adverse possession is 
ratsed here. Reliance is placed before us on Sukhet: Das v. Krishanand, ILR 32 Pat 
353 and Sri Bhagwan Singh v. Ram Basi Kuer, AIR 1957 Pat 1p7, to submit that 
such a plea is not necessary and alternatively, that if a plea is required, what can be 
considered a proper plea. But these two cases can hardly help the appellant. No 
doubt, the plaint sets out the fact that after the purchase b,'f Syed Al)lad Ali, 
benarnl in the name of his son-in-law Hakir Alam, Syed Aulad Ali continued in 
possession of the property but it does not say that this possession was at any time 
adverse to that of the certified purchaser. Hakir Alam was the son-in-law of Syed 
Aulad Ali and was living with him. There is no suggestion that Syed Aulad Ali ever 
asserted any hostile title against him or that a dispute wll:h regard to 6WMl'~Mil' ~rid 
possession had ever arisen. Adverse possession must be adequate in continuity, in 
publicity and extent and a plea is required at the least to show when possession 
becomes adverse so that the starting point of limitation against the party affected 
can b'e found. There is no evidence here when possession became adverse if it at all 
did, and a mere suggestion in the relief clause that there was an uninterrupted 
possession for "several 12 years" or that the plaintiff had acquired "an absolute 
title" was not enough to raise such a plea. Long possession is not necessarily 
adverse possession and the prayer clause is not a substitute for a plea. The cited 
cases need hardly be considered because each case must be determined upon the 
allegations in the plaint in that case. It is sufficient to point out that in Bishun 
Dayal v. Kesha Prasad, AIR 1940. PC 202 the Judicial Committee did not accept an 
all:ernat:lve case' baMd 61'1 ~MS@~gion artar nurtnass without a proper plea." 

(emphasJs supplied) 
24. There is an acquisition of title by adverse possession as such, such a person in 

the capacity of a plaintiff can always use the plea in case any of his rights are infringed 
including in case of dispossession. In Manda! Revenue Officer v. Goundle Venkaiah, 
(2010) 2 SCC 461 this Court has referred to the decision in State of Rajasthan v. 
Harphool Singh, (2000) 5 sec 652 in which the suit was filed by the plaintiff based on 
acquisition of title by adverse possession, This Court has referred to other decisions 
also in Annekili v. A Vedanayagam, (2007) 14 SCC 308 and P. T. Munichikkanna 
Reddy v. Revemme, (2007). 6 SCC 59. It has been observed that there can be an 
acquisition of title by adverse possession. It has also been observed that adverse 
possession effectively shifts. the title already ,distanced from the paper owner to the 
adverse possessor. Right thereby accrues in favour of the adverse possessor. This 
C6u rt hM eorrnidered tM matter th us: 

"48. ln' State of Rajasthan v. Herphool Singh, (2000) 5 SCC 652, this Court, 
considered the question whether the respondents had acquired title by adverse 
possession over. the suit land situated at Nohar-Bhadra Road at Nohar within the 
State of Rajasthan, The suit filed bv the respondent against . his threaten~d 
disposses§ion was decreed· by the trial. court with the finding that he had acgwr.e..Q. 
title bv adverse oossession. The first and second aooeals oreferred bv the State 
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Government were dismissed by the lower appellate court and the High Court 
respectively. This Court reversed the judgments and decrees of the courts below as 
also of the High Court and held that the ptalntnf-respondent could not substantiate 
his claim of perfection of title by adverse possession. Some of the observations 
made on the issue of acquisition of title by adverse possession which have bearing 
on this case are extracted below: (SCC p. 660, para 12) . . 

"12. So far as the question of perfection of title by adverse pcssesslcn and 
that too in respect of public property is concerned, the question requires to be 
considered more seriously and effeej:ively for the reason that it ultimately 
involves destruction of right/title of ·the State to lmrnoveble property and 
conferring upon a third-party encroacher title where he had none. The decision in 
P. Lakshmi Reddy v. L. Lakshmi Reddy, AIR 1957 SC 314( adverted to the 
ordinary classical requirement - that it should be nee vi, nee clam, nee precario - 
that is the possession required must be adequate in continuity, in publicity, and 
in extent to show that it is possession adverse to the competitor. It was also 
observed therein that whatever may be the animus or intention of a person 
wanting to acquire title by adverse possession, his adverse possession cannot 
commence until he obtains. actual possession with the requlred.anlmus." 
50. Before concluding, we may notice two recent judgments in which law on the 

question. of acquisition of title by adverse possession has been considered and 
reiterated. In Annekitt v. A. Vedanayagam, (2007) 14 SCC 308, the Court observed 
as under: (SCC p. 316, para 24) 

"24. Claim by adverse possession has two elements: (1) the possession of the 
defendant should become adverse to the plaintiff; and (2) the defendant must 
continue to· remain in possession for a period of 12 years thereafter. Animus 
possidendj as is we[! known is a requisite ingredient of adverse possession It is 
now a well-settled principle of law that mere possession of the land would not 
ripen into. possessory title for the said purpose.· Possessor must have animus 
possidendi and hold the land adverse to the title of the true owner. For ,the said 
purpose, notonly animus possidendi must be shown to exist, but the same must 
be shown to exist at the commencement of the possession. He must continue in 
the said capacity for the period prescribed under the Limitation Act .. Mere long 
possession, it is trite, for a period of more than 12 years without anything more 
does not ripen into a title." ' 
51. In P. T. Munichikkanna Reddy v , Revemtne, (2007) 6 SCC 59, the Court 

considered various facets. of the law of adverse possession and laid down' various 
propositions including the following: (SCC pp. 66. & 681 paras 5 & 8) ' 

xxx 
8 .... to assess a claim of adverse possession, two-pronged enquiry is required: 

1. Application of limitation provision thereby jurisprudentially "wilful neglect" 
element on part of the owner established. Successful application in this regard 
distances the title or the land from the paper-owner, 

2. Specific positive intention to dispossess on the part of the adverse possessor 
effectively shifts the .title already distanced from ·.the paper-owner.· to the 
adverse possessor. Right thereby accrues in favour of adverse. possessor as 
intent .to dispossess is an express statement of urgency and intention in the 
upkeep of the .property. (emphasis in origina.1)" ·. · 

(emphasis supplied) 
25. In P. T .. Munichikkanna Reddy v. Revamma, (2007) 6 SCC 59, this Court has 

observed as under: 
2. The defendant-respondents in their written statement denied and disputed the 

.. ..; .;. __ .;; .., .., ... .. J .,. ..;.;.;. .. · .. .. _..__ ..; ... 
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81 

aforementioned assertion of the plaintiffs and pleaded their own right, title and 
interest as also possession in or over the said 1 acre 21 guntas of land. Th~ 
learned trial Judge decreed the suit inter alla holding that .the plaintiff· 
appellants have acquired title by adverse possession as they have been in 
possession of the lands in question for a period of more than 50 years. On 
an appeal having been preferred thereagainst by the respondents before the High 
Court, the saidjudgment of the trial court was reversed holding: 

"\i/ ... Th<¥ important averments of adverse possession are twofold. One is to 
recognise the title of the person against whom adverse possession is claimed. 
Another is' to enjoy the property 'adverse to the title-holder's interest after 
making -hirn known that such enjoyment is. against his own interest. These two 
averrnents are basically absent in this case both in the pleadings as well as in 
the evldence.... ' ' 

(ii) The finding of the court below that the possession of the plaintiffs became 
adverse to the defendants between 1934-36 is again an error apparent on the 
face of the record. AS it is now clarified before me by the learned counsel for the 
appellants that the plaintiffs' claim in respect of the other land of the defendants 
is based onthe subsequent sale deed dated 5-7-1936. 

It is settled law that mere possession even if ltIs true for any number of years 
will not clothe the person in enjoyment with the title by adverse possession. As 
indicated supra, the important ingredients of adverse possession should have 
been satisfied." 
6. Efficacy of adverse possession law in most Jurisdictions depends on strong 

limitation statutes by operation of which right to access the court expires through 
efflux of time .. As aga.i'nst rights of the paper-owner, in the context of adverse 
possessiorr, there evolves a set of cornpetlnq rights in favour of the' adverse 
possessor who has, for a long period of time, cared for the land, developed it, as 
against th~ ov:rner of the 'property who has ignore.d the property. Mo~ern ~tatutes 
of limitatiof1 operate; as. a rule, not only to cut off one's. right to .bring an 
action for the recovery of property that has. been in the adverse possession 
of another for a specified·time but also to vest the possessor with title. The 
intention of such statutes is not to punish one who .neqlects to assert rights, but to 
protect those who have maintained the possession of property for the time specified 
by the statute under claim of right or colour of title. (See American Jurisprudence, 
Vol. 3, Zd, p. €31.) It is important to keep in mind while studying the American 
notion of adverse possession, especially in the backdrop of limitation. statutes, that 
the intention to dispossess cannot be given a complete go-by. Simple application of 
limitation' shall not be enough by itself for the success of an adverse possession 
claim. 

8. Therefore, to assess a claim of adverse possession, two-pronged enquiry is 
reguired: 

1. Application of limitation provision thereby jurisprudentially "wilful neglect" 
element on part of the owner established. Successful application in this regard 
distances the title of the land from the paper-owner. 

2. Specific positive Interrtlon to dispossess on the part. of the adverse 
possessor effective,y· shifts the title already distanced from the paper ... 
owner, to the adverse possessor. Right thereby accrues in favour of 
adverse possessor as intent to dispossess is an express statement of 
urgency and intention in the upkeep of the property. 

30: In Karnataka Wakf Board the law was stated, thus: (SCC p. 785, para 11) 
:· 11. In the eye of the law r an owner would be deemed to be in possession of a 

property so long as there is no .intrusion. Non-use of the property by the owner 
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even for a long time won't affect his title. But the position wlH be altered when 
another person takes possession of the property and asserts a right over it. 
Adverse possesslon is a .hostile possession by clearly asserting 'hostile 
title in denial of the title of the true owner .. It is a well•settled principle 
that a party claiming adverse possession must prove that his possesston 
is "nee vi, nee clam, nee precarto", that is, peaceful, opert and contirtuous. 
The possession must be adequate in continuity, in publicity, and in extent to 
show that their possession is adverse to. the true owner.' It must start with a 
wrongful disposition of the rightful owner and be actual, visible/exclusive, hostile 
and continued 'over the statutory period. (~ee ~./vi. /{arlm v. Bibi S~ki~~' P~r~iMj 
v. Sukhi and D.N. Venkatarayappa v. State . of Karnataka.) Physical fact of 
exclusive possession and the animus possidendi to hold as owner in exclusion to 
the actual owner are the most important factors that are to be accounted in 
cases of this nature. Plea of adverse possession is not a pure question of law but 
a blended one of fact and law. Therefore, a person who claims adverse 
possession should show: (a) on what date he came into possession, (b) what 
was the nature of his possession,. (c) whether the facturn Of. possession was 
knownto the other party, (d) how long his possession has continued; and (e) his 
possession was open and undisturbed. A person pleading adverse possession has 
no equities in. his favour. Since he is trying to defeat the rights of the true owner, 
it is for him to clearly plead and establish all facts necessary to establish his 
adverse possession." 

26. In State of Heryene v. Mukesh Kumar, (2011) 10 SCQ 404, the court 
considered the question whether the plaintiff had become the owner of the disputed 
property by way of adverse possession and in that context considered the decisions in 
Revernme (supra) and Fairweather v. St. Marylebone Proper'ty Co. Ud.1 (1962) 2 AER 
288 (HL) and Taylor v. Twinberrow, 1930 All ER Rep .342 (DC) and observed that 
adverse . possession confers . negative and consequential right effected only as 
somebody else's positive right to access the court is barred by operation of law. Right 
of the paper owner is extinguished and that competing rights evolve in favour of 
adverse possessor as he cared for'the land, developed it as aqalnst-the owner of the 
property who had ignored the property. This Court has observed thus: 

"32 .. This Court in Revamma, (2007) 6 SCC 59 observed that to understand the 
true nature of adverse possession, Fairweather v. St Marylebone property Co. i.td., 
\1962) 2 All ER 288 (HL) can be considered where the House ofLords referring to 
Taylor v. Twinberrow, (193.0) 2 KB. 16 termed adverse possession as a negative 
and consequential· right effected only because somebody else'svpcsltlve right to 
access the court Is barred. by operation of law. As against the rights of the paper­ 
owner. in the context of adverse possession, there evolves a set of competing rights 
in favour of the adverse possessor who has. for a long period of time, cared for the 
1.aru;L....Jie_veloped it. as against the owner of the property who. bas .ignored the 
property." 

(emphasis supplied) 
27. In Krishnamurthy S, Setlur (dead) by LRs. v. o.v. Nersstmhe Setty, (2007) 3 

SCC 569, the Court pointed outthat the dut)( of the plaintiff while claiming title based 
on adverse possession. The suit was filed by the plaintiff on 11.12. 198°1. The trial court 
held that the plaintiff has perfected the title in the suit lands based on adverse 
possession, MG decreed the suit This court has observed that the plaintiff must pl~ad 
and prove the date on and from which he claims to be in exclusive, continuous and 
undisturbed possession. The question arose for consideration whether tenant's 
possession could be treated as possession of the owner for computation of the period 
of 12 years under the provisions of the Act, What is the nature of pleading required in 
the olaint to constitute a nlea of adverse oossession has been ernchastseo bv this 

' ' _______ ;.. ~ __ _ .. _.. ;.. _ --. .. ..:. - .. -----------""'--"'--- .. 
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(emphasis supplied] 
28. In P. T. Munichikkanna Reddy v. Revetnme, (2007) 6 SCC 59, the plaintiff 

claimed the title based on ·adverse possession. The court observed: 
"5. Adverse possession in one sense is based on the theory or presumption that 

Court and another question also arose whether the plaintiff was entitled· to get back 
the possession frorn the' defendants? This Court has observed thus: 

1'12. Section 27 of the Limitation Act, 1963 operates to extlnquish the right to 
property of a person who does not sue for its possession within the time .eltowec by 
law. The right extinguishSlli is the right which the lawful ow-ner has 9nd ag_gj~,t 
whom a d9im for adverse possession i$ made therefore the plaintiff who makes a 
claim for adverse 12ossession has to plead and prove the d~n and frpm whicl~ 
claims to be in exclusive. continuous and ungisturbec;j pos~essiQn. The question 
whether possession is adverse or not is often one of simple fact but it may also be a 
conclusion of law or a mixed question of law and fact. The facts found must be 
accepted, but ·the, conclusion drawn from them, namely, 'ouster or adverse 
possession is a question of law and has to be considered by the court. 

13. As stated, this civil appeal arises from the judgment of the High Court in RFA 
No. 672 of 1996 filed by the original defendants under Section 96 CPC. The 
impuqned judgment, to say the least, is a bundle . of confusion. It quotes 
depositions of witnesses as findings. It quotes findings of the courts below which 
have 'been set aside by the High Court in the earlierround. It criticizes the findings 
given by the coordinate Bench of the High Court in the earlier round of litigation. It 
does not answer the question of law which arises for determination in this case. Jo 
QJJ.o.:te....M. example one of tb..e.J:'oaio questions which arises for detem11nation, in tbis 
case ; is whether the tenant's possession could be treated as possession of tbe 
owner in computation . of the period of twelve . years under Article 64 . of~ 
Limitation Act. 1963. Similarly, as an example, the impugned judgment does not 
answer the question as to whether the decision .of lhe High ~our±' dated i4.9J9S1 
in RSA No. 545 of 1973 was at all binding on the LRs. of Iyengar/their allenees .. 
Similarly, the impugned judgment does not consider the effect of the judgment 
dated 10.11.1961 rendered by the trial court in Suit No. 94 of '1956 filed by K.S. 
Setlur against Iyengar inter alia for reconvevance in which the court below did not 
accept the contention· .of K.S. Setlur that the conveyance executed by Kalvana 
Sundtam Iyer in favour of Iyengar was a benaml transactiop. Similarly, the 
impugned judgment has failed to consider the effect of the observations made by 
the c(vil court in the suit filed by Iyengar for permanent injunction bearing Suit No. 
79 of 1949 to the effect that though Shyamala Raju was [n possession and 
cultivation, whether he was a tenant under Iyengar or under K.S. Setlur was not 
conclusively proved. 5imilijrly, the imp~gn~d ji.iQgm~ri~ has not .at all considered 
the effect of Iyengar or his LRs. not filing a suit on title despite being liberty ·given 
to them in the earlier Suit No. 79 of 1949. Io the matter of adverse possession the 
courts have to find 9ut the plea taken by tbe plaintiff in the plaint: ,In the plaipt. the 
plaintiff· who claims ·to be ·owner by adverse pgssession ·has•· to ple9d actu;;;il 
possession. He has to plead the periog and the date from which he claims to be in 
possession. The plaintiff has to plead and prove that his possession was continuous, 
exclusive and undisturbed to the knowledge of the real owner of the land. He has to 
show a hostile title. He has to communicate his hostility to the real owner. None of 
these aspects have been considered by the High Court in its impugned judgment. 
As stated above, the impugned judgment is under Section 96 CPC, it is not a 
judgment under Section 100 CPC. As stated above, adverse possession or ouster is 
an inference to be drawn from the facts proved (sic) that work is of the first 
appellate court." 

--"'-.!':' "':'-·-:---- ~~ _ .. ,.. ., .. _ .. __ __ .. ., _ - .. .:.-- .. ---- .. ---------------- .. 

SCC Online Web Edition, Copyright© 2019 
Page 17 Sunday, September 15, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://w,vw.scconline.com 

SCC0 

mmd 
7''14'.~Wll'ffokgatre;m1t:l'IF 

www.vadaprativada.in

www.vadaprativada.in



SCC Online Web Edition, Copyright© 2019 
Page 18 Sunday, September 15, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://www.scconline.com 

&P-\ 

SCC® 
M¢Hmnf 

n,,,,,_.,.ylOl'J•'""""'~,,. 

www.vadaprativada.in

www.vadaprativada.in



'85 

(emphasis supplied) 
31. Nature of title acquired by adverse possession has also been discussed in the 

Halsbury's Laws of England in Para 785. It has been observed that adverse possession 
leaves the occupant with a title gained by the fact of possession and resting on the 
infirmity oHherlghts of.others to eject him. SatV't~ i~ ~ "~ood title", both at law anc in 
equity. Para 785 is also extracted hereunder: 

"785. Nature of title acquired: The operation of the statutory provision for the 
extinction of title is merely negative: it. extinguishes the right and title of the 
dispossessed .. owner and leaves the occupant with a title ge;tiped by the fact Qf 
Q..QSss;ssion and resting on the infirmity qf the rigbt of other!i) to ej.ect him. 

A title gained by the operation of. the statute is ? good title, .t;ioth st l.a.w....filld..lo. 
~ and wiil be forced by the court on a reluctant purchase[. Proof, however, 
that a vendor and those through whom he claims have had independent possession 
of an estate for twelve years will not be sufficient to establish a saleable title 
without evidence to 'show the state of the title at the time that possession 
commenced. If the contract for purchase is an open one, possession for twelve 
years is not sufficient, and a full length of the title is required. Although possession 
of land is prirna facie evidence of seisin in fee, it does not follow that a person who 
has gained a title to land from the fact of certain persons being barred of their 
rights has the fee simple vested in himself; for, although he may have gained an 
indefeasible title against those who had an estate in possession.. there may be 
persons entitled in reversion or remainder whose rights are quite unaffected by the 
statute." · ' 

I l (emphasis supplied) 
32. In a.d article published in Harvard Law Review on "Title by Adverse Possession" 

by Henry W. Ballantine, as to the question of adverse possession and acquisition of 
title it has been observed on strength of various decisions that adverse possession 
vests the possessor with the complete title as effectually as if there had been a 
conveyance by the former· owner, As held in To/tee Rench Co. v. Cook, 191 U.S. 532, 
542 (1903) -. But the title is independent, not derivative, and "relates back" t6 t~~ 
inception of the adverse possession, as observed. (see Field v. Peoples, 180 Ill. 376, 
3831 54 N.E. 304 {1899); Bellefontaine Co. v. Niedrinqheus , 181 Ill. 426, 55 N;E. 184 
(1899). a La 59/le v. Sanitary; Dtstrict, 260 Ill. 423, 429, 103 N.E. 175 (1913); 
AMES, LECTURES ON LEGAL HIST. 197; 3 ANG-LO-AMERICAN ESSAYS, 567). The 
adverse possessor does not derive his title from the former owner, but from a new 
source of title, his possession. The "investitive fact" is the dlsselsln and exercise of 
possession as observed in Camp v. Camp, 5 Conn. 291 (1824); Price v. Lyon, 14 Conn. 
Conn, 279, 290(J841); Coal Creek, etc. Co. v. East Tenn, I. & C Co., 105 Tenn. 563; 
59 S.W. 634, 636 {1900). It has also beep observed that titles to. property should not 
remain uncertain and in dispute, but that continued de facto·exercise and assertion ,of 
a ri~M ~hol'.lld b~'~Melu~ive •evidfmce of the de jurs sxtstencs of the right. 

33. In Lala Hem Chand v .. Lala Pearey Lal, AIR 1942 PC 64, the question arose of 
the adverse possession where.a trustee had been in possession for more than 12 years 
under a trust which is void under the law, the Privy Council observed that if the right 
of a defendant owner is extinguished the plaintiff acquires it.bv adverse possession. In 
case the owner suffers his right to be barred by the law of limitation, the practical 
effect is the extinction of his title in favour of the party in possession. The relevant 
portion is extracted hereunder: 

" .... The inference from the evidence as a whole is irresistible that it was with his 
knowledge arid implied.consent that the building was consecrated as a Dharmasala 
and used as such for charitable and religious purposes and that Lala. Janak! Das, 
and after him, Rarnchand, was in possession of the property till 1931. As forcibly 
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pointed out by the High Court in considering the. merits of the case, "during the 
course of more than 20 years that this building remained in the charge of Janaki 
pas, and on his death in that of his son, Ramchand, the defendant had never once 
claimed the. property as his own or objected to its be,ing treated a? dedicated 
property." This Board held in ('66) 11 MJ.A. 345 : 7 W.R. 21 : 1 Suther. 676 : 2 
Sar. .284 (P. C.), Gunqe Gobindas Munda/ v. The Collector of the Twenty Four 
Pergunnahs, at page 361, that if the owner whose property is. encroached upon 
suffers his· right to be barred by the law of limitation the practical ·effect is the 
extinction of his title in favour of the party in possessjon." Section 28 Limitation 
Act. says: 

"At the determination of the period hereby llrnited to any person for instituting 
a suit for possession of any property his right to. such property shall be 
extinqulshed." Lala Janaki bas and Rarnchand having held the property adversely 
for upwards of 12 ye.ars. on behalf of the charity.for: which it was dedit:ated. it 
fOllpws that the title to Jt .. acquired by prescription. has become vested .In .the 
charity add that of the defendant. if he h9d any. has become .extinguished by 
operation of. s. 28. Limitation Act. Their Lordships ·.nave no doubt that the 
Suborgjnate Judge· would also have come to the condusjon that the title of the 
defendant has become batred by limitation. had· he not been pf the vjew that 
Lala Janaki Das retained possession of the suit propertv as trustee for the benefit 
of the author of the trust and his legal representatives, and that presumab!yS. 
10, Limitation Act, would apply to the case, though he does not speclficallv refer 
to thesection. For the above reasons .. their Lordships hold that the plaintiffs have 
established their title to the suit property by adverse possession for. upwatd$ of 
12 years before the defendaot obtained possession of it: and since the suit was 
brought in January 1933. within so short a time as two years of dispossession; 
the plaintiffs are entitled to recover it from the defendant, whose title to hold it if 
he had any has become extinct by limitation, in whichever manner he may have 
obtained possession permissively or by trespass." 

(ernphasls supplied) 
34. In Ticnborne v. Weir, (1892) 67 LT 735, it has been observed that considering 

the effect ofHmitation is not that the right of one person jsconveyed, to another, but 
that the right is extinguished and destroyed. As the mode of conveying the title is not 
prescribed in the Act, the Act does. not confer it. But at the same time, it has been 
oh~mrved Nrnt vet his "titlf! undar thg Act is acquirnd" sololv by the' sxtlnctlon of ths 
right of the prior ri;ghtful owner; not by any statutory transfer of the estate. In the said 
case question arose for transfer Of the lease formerly held by Baxter to Giraud who for 
over 20 years had been in possession of the land without any acknowledgment to 
Baxter who had equitably mortgaged the lease to him. The question arose whether the 
statute transferred the lease to Giraud and he became the tenant of the landlord. In 
that context, the aforesaid observations have been made. It has been held what is 
acquired would depend upon what right person has against- whom he has prescribed 
and acquisition of title by adverse possession would not more be than that. The lease 
is not transferred under a statute but by the extinguishment of rights. The other 
person ripens the right. Thus, the decision does not run counter to the various 
decisions which have been discussed above and deals with the nature of title conferred 
l;)y adverse p9$$~$Sion. 

35. The decision in Taylor v. Twinberrow, (1930) 2 K.B. 16 has also been referred to 
submit to the. contrary. In that case, also it was a case of a dispute between the 
tenant and. sub .. tenant. The Kings Bench considered the effect of the expiration of 12 
years' adverse possession under section 7 of the Act of 1833 and observed that that 
does confera title, whereas its effect is merely negative to destroy the power, of the 
then tenant .Tavlor to claim as a landlord acainst the sub-tenant in oossesston. lt 
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would not destro'j/ the rlghf: of the fr~~hold~r, if Taylor'£ tenancy W21& clet@rrnin@d, by. 
the freeholder, he could eject the sub-tenant. Thus, Taylor's right would be defeated 
and not that of th!; freeholder who was the owner and gave the land on the tenancy to 
Taylor. In our opinion, the view is in consonance with the law of adverse possession as 
administered in India. Astne basic principle is that if a person. is. having a limited 
right, a person qgainst him can prescribe only to acquire that limited right which is 
extinguished and not beyond that. There is a series of decisions laying down this 
proposition of law as to the effect of adverse possession as against limited owner if 
extinguishing title of the limited owner not that of reversion or having some other title. 
Thus, the decision in Taylor v. Twlnberrow (supra) does not negate the acquisition of 
title by way of adverse possession but rather affirms it. 

~§, The operation of the statute of limitation in giving a title is merely negative; it 
extinguishes the right and title of the dispossessed owner and leaves the occupant: 
with a title gained by the fact of possession and resting on the infirmity of the right of 
others to eject him. Perr'y v. Clissold, (1907) AC 73 has been referred to in Nair 
Service Society Ltd. v . K.C. Alexander (supra) in which it has been observed that it 
cannot be disputed that a person in possession of land in the assumed character of 
owner and exercising peaceably the ordinary rights of ownership has a perfectly good 
title against all the world but the original owner, and if the original owner does not 
come forward and. assert his title by the. process of law within the period prescribed 
under the statute of limitation applicable to the case, his right is forever extinguished 
and the possessory owner acquires an absolute title. In Ram Deen (Dead) through 
LRs. v. Urban Improvement Trust, (2014) 8 SCC 902, this Court has observed thus: 

"11. It is settled position of law laid down by the Privy Council in Perry v. 
Cltssold, 1907AC 73 (PC) (AC p. 79) 

''It cannot be disputed f:hal: a person. in ~MM~~iM of' IBnd in the assurnso 
character of owner and exercising peaceably the ordinary rights of ownership has 
a perfectly good title against all the world but the rightful owner. And if the 
rightful owner does not come forward and assert his title by the process of law 
within the period prescribed by the provisions· of the Statute of Limitations 
applicable to the case, his right is forever extinguished, and the possessory · 
owner acquires an absolute title." 
The above statement w.as quoted with the approval by this Court in Nair Service 

Society Ltd. v ; K.C. Alexender, AIR 1968 SC 1165. Their Lordships at para 22 
ernphatlcallv stated: (AIR p. 1175) . 

>'22. The' cases _oF the Judicial CoMMittM ~·r~ rrnt binding on Us but w@ 
approve of the dictum in Perry v. Clissold, 1907 AC73 (PC).'"' 

37. The decision in Fairweather v. St. Marylebone Property Co. titd., (1962) 2 AER 
288 (HL) has also been referred, to submit that adverse possession is a negative 
concept where the possession had been taken against the tenant, )ts operation was 
only to bar his right against men in possession. As already discussed above, it was a 
case of Jlmited right possessed by the tenant and a sub-tenant could only perfect his 
right against the tenant who inducted him as sub-tenant prescribed against the tenant 
and not.aqainst the freeholder. The decision does not run counter to any other decision 
discussed and is no help to hold that plaintiff cannot take such a plea or hold that no 
right is conferred by adverse possession. It may be a negative right but an absolute 
one. It confers title as owner in case extinguishment is of the right of ownership. 

38. The plaintiff's right to raise the plea or adverse possession has bM191 t'~eO~rli~ed 
in several decisions of the Hiqh Court also. If such a case arises on the facts stated in 
the plaint and the defendant ls not taken by surprise as held in Nepen Bala Debi v. Siti 
Kanta ~anerjee, (1910) $ Ind Cas 41 ·.(DB) (Cal), Ngasepam Ibotombi Singh v. 
Wahengbam Ibohal Singh, AIR 1960 Manipur 161 Aboobucker s/o Shakhi Mahomed 

I 
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Laloo v. Sahibkhatoon, AIR 1949 Sindh 12, Bata Krista Premenlck v. Shebaits of 
Thakur Joqendre Nath Maity, AIR 1919 Cal. 339, Ram Chandra Sil v. Ramanmani Dasi, 
AIR 1917 Cal. 469, Shiromani Gurdwara Parbhandhak Committee, Khosakotla ,v. Prem 
Das, AIR 1933 Lah 25, Rangappa Nayakarv. RenqeswemiNeveke«, AIR 1925 Mad. 
1005; Shaikh Alimuddin v. Shaikh Salim, 1928 1C 81 (PC) .. 

39. In Panna/al Bhagirath Marwadi v. Bhaiyalal Bindreben Perdeshi Teti, AIR 1937 
Nagpur 281, it has been observed that in-between two trespassers, one who is 
wrongly dispossessed by the other trespasser, can sue and recover possession. A 
person in possession cannot be dispossessed otherwise than in due course of law and 
can sue for injunction for protecting the possession as observed. in Krishna Ram 
Maha/e (dead) by L.Rs v. Shobha Venkat Rao, (1989) 4 SCC 131, State of' U.P. v. 
Maharaja Dhermender Prasad Singh, (1989) 2 sec 505. I 

40. In Radhamoni Debi v. The Collector of Khulna, (1900J ILR 27 Cal. 943 it was 
observed that to constitute a possessorv title by adverse possession, the possession 
required to be proved must be adequate in continuity in publicity, and in the extent to 
show for a period of 12 years. , 

41. In Somnath Burman v. s.». Raju, (1969) 3 sec 129, the Court recognized the 
right of the plaintiff to such .declaration of title and for an injunction. Section 9 of the 
Specific. Relief Act is in no way inconsistent, the wrongdoer cannot resist sui~ on the 
ground that title and right are in a third person. Right to sue is available to the 
plaintiff against owners as well as others by taking ,the .P,lea of adverse possession in 
the plaint. 

42. In Hemeji Waghaji Jat v. BhikhabhatKhengarbhai Harijan, (2009) 16 SCC 517, 
relying on T. Ariieneope v. Somalingappa, (2006) 7 sec 570, observed that title can 
be based on adverse possession. This Court has observed thus: 

"23. This Court had an occasion to examine the concept of adverse possession in 
T. Anjanappa v. Somalingappa, (2006) 7 SCC 570. ' 

The court observed that a person who bases his title on adverse possession must 
show by clear and unequivocal evidence that his title was hostile to the real owner 
and amounted to denial of his title to the property claimed. The court' further 
observed that: (SCC p.5771 para 20) 

"20 •... The Classical requirements of acquisition of title by adverse possession 
are that such possession in denial of the true owner's title must be peaceful, 
open and continuous. The possession must be open and hostile enough to be 
capable of being known by the parties interested in the property, though it is not 
necessary that should be evidence of the adverse possessor actually informing 
the real owner of the farmer's hostile action."" 

43. At .the same time, this Court has also observed that the law of adverse 
possession is harsh and Legislature may consider a chan~e in the Jaw as to adverse 
possession. • • . ! • 

44. In the light of the aforesaid discussion, when we consider the decision in 
Gurdwara Sahib v .. GremPencneyet: Village Sirthala, (2014} 1 SCC 669 decided by two 
-Judue Bench wherein a question arose whether the plaintiff is in adverse possession 
of the suit land this Court referred to the Punjab & Harvana High Court decision on 
Gurdwara Sahib Sannauli v. St~te of Punjab, (2009) 154 PLR 756 and observed that 
there cannot be 'any quarrel' to the extent that the judgments of courts below. are 
correct and without any blemish. Even if the plaintiff is found. to be in adverse 
possession; it cannot seek a declaration to the effect that such adverse possession has 
matured into ownership. The discussion made is confined-to para 8 'only. The same is 
extracted hereunder: ' 

"4. In sci far as .the first issue is concerned, it was decided ln favour of the 
plalntlU ret:urnlng the Findings that the appellant was ih".adver~~ MM~MiM M th~ 
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.qo 

whether plaintiff can take plea of adverse possesslon.: The Court held that. in the 
counterclaim the defendant cannot raise this plea of adverse possession. This Court at 
the same relied upon to. observethat it was bound by the decision ih Gurdwere Sahib 
v. Gram Panchayat Viflage Sirthala (supra), and logic was applied to the counterclaim 
also. The Court observed: · 

"28. In the first place, we find that this Court in. Gurdwara Sahib v. Gram 
Panchayat Village Sirtha/a, .(2014) 1 SCC 669 has held in para 8 that a plea of 
adverse possession cannot be set up by the plaintiff to claim ownership over the 
suit property but such plea can be raised by the defendant by way of defence in his 
written statement in answer to the plaintiff's claim. We are bound by this view. 

34. Applying the aforementioned principle of law to the facts of the case on 
hand, we find absolutely no merit in this plea of Defendant 1 for the following 
reasons: 

34.L First, Defendant 1·.has only averred in his plaint (counterclaim) that he, 
through his father, was in possession of the suit land since 1953. Such 
averments, in our opinion, do not constitute the plea of "adverse possession" in 
the light of law laid down by this Court quoted supra. ' 

34.2. Second, it was not pleaded. as to from which date, Defendant 1's 
possession became adverse to the plaintiff (the Wakf f!)oard). 

34.3, Third, it was also not pleaded that when his adverse possession was 
completed and ripened into the full ownership in his favour. 

34.4. Fourth, it could not be so for the simple reason that the plaintiff (Wakf 
Board) had fil~d a suit in the year 1971 against Defendant 1 's father in relation 
to the suit land. Therefore, till the year 1971, the question of Defendant 1 
perfecting his title by "adverse possession" qua the plaintiff (Wakf Board) did not 
arise. The plaintiff then filed present suit in the year 1991 and, therefore, again 
the question bf perfecting the title up to 1991 qua the plaintiff did not arise." 

(emphasis supplied) 
48 ". In State of Utterekhend v. Mandir Shri Lakshmi Siddh M()haraj. (supra) and 

Dherempet (dead) through LRs v. Punjab Wakf Board (supra), there is no 'discussion 
on the aspect whether the plaintiff can later take the plea of adverse ppssesslon. It 
ooss not 1app@~r tnst proposition was contesteQ ~ml earlier binding decistons were also 
not placed for consideration of the Court. As there is no independent consideration of 
the question, we have to examine mainly the decision in Gurdwere. Sahib v. Gram 
Panchayat Vil/age Sirthala (supra). 

49. When we consider the decision_ rendered by Punjab & Harvana High Court in 
Gurdwara Sahib Sennsuli (supra), which has been referred by this Court in Gurudwara 
Sehlb v. Gram Pencheyet; Sirthala (supra), the following is the discussion made by the 
High Court in the said decision: ·· < ' 

"10. I have heard learned Counsel for the parties and .perused the record of the 
appeal. I find force in the contentions raised by learned counsel for the 
respondents. In Bechhej Neher v. Nillima Mende], J.T. 2008 (13) s.c. 255 the 
Hon'ble Supreme Court has authoritatively laid down that if an argument has been 
given up or has not been raised, same cannot be taken up in the Regular Second 
Appeal. tt Is also relevant to mMtion here that in Bhim Singh v. life 5ingh1 '(2.006) 
3 RCR Civil 97, this Court has held that no declaration can be sought by a plaintiff 
about ownership based on adverse possession as such plea is available only to a 
defendant against the plaintiff. Similarly, in R.S.A. No. 3909 of 2008 titled as State 
of Heryene v. Mukesh Kumar, (2009) 154 P.L.R. 753t decided on 17.03.2009 this 
Court has. also taken the same view as aforesaid in Bhfm Sinqri's case (supra)." 
50. There is no independent consideration. Only the decision of the same High 

Court in Bhim Sinah v. Zila Sinah, AIR 2006 P&H 195 has been relied upon to hold 
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I 
(a) where the suit is by a remainderman, 
a reversioner (other than a landlord) or a 

For possession of immovable property or Twelve 
any interest therein based on title. vears.. 
Explanation.- For the purposes of this 
article- 

65. When the 
possession 
of the 
defendant 
becomes 
adverse to 

Description of suit Period of Time from 
limitation whtch 

period 
begins to 
run 

that no declaration can be sought by the plaintiffbased on adverse possession. 
51. In Bhim Singh (supra) the plaintiffs had filed a suit for declaration and 

injunction tl~imtng ownership based Ol"I l!lawm:~ ~O~s~ssion .. Defendants contended' 
that plaintiffs were not in possession. The Punjab & Harvena High Court in Bhlm Singh 
v. Zila Singh (supra) has assigned the reasons and observed thus: 

"11. Under Article 64 of the .Llmltation Act, as suit for possession of immovable 
property by a plaintiff, who while in possession of the property had been 
dispossessed from such possession, when such suit Is based on previous possession 
and not based on title, can be filed within 12 years from the date: of dispossession. 
Under Article $5 of the Limitation Act, a suit for possession of immovable property 
or any interest therein, based on title, can be filed by a person claiming title within 
12 years. The limitation under this Article commences from the date when the 
possession of the df:lf8ndant Meom~~ ~dv~r~~ to . rli~ plainbff: In I these 
circumstances, it is apparent that to contest a suit for possession, filed by a person 
on the basis of his titl~i. a plea of adverse possession can be taken by a def..e..u.Q.an.t 
who is in hostile, continuous and open possession. to the· knowleqge pl..tM..,..t.oJJ! 
owner. if such a person has remained in possessipn for a period of 12 ye~ 
thus, naturally has to b'e inferred that plea of adverse possession is a defence 
ayailab!e only Jo (;l defendant. This conc!usjon of mjpe js further strengthened from 
the language used in 'Article 65. wherein, in column 3 It has b~en specific9!fy 
mentioned: "When the possession of the defendant becomes adverse to the 
plaintiff." Thus, a perusal of the aforesaid Article 65 shows that the plea is available 
only to a defendant against a plaintiff; In these circumstances, natural inference 
must follow that when such a plea of adverse possession is only available to a 
defendant, then no declaration can be sought· by a plaintiff with regard to his 
owmm~hip on th~ bMi~ of M Mv~r~e pM.SM$i6n. 

12. I am supported by a judgment of Delhi High Court in 1993 3 105 PLR (Delhi 
Section) YO, Prem Nath'Wadhawan v. InderRai Wadhawan. 

13. The following observations made in the Prem Nath vvedtieweri's case (supra) 
may be noticed: 

"I have given my. thoughtful consideration to the submissions made by the 
learned Counsel for the parties and have also perused the record .. I do not find 
any merit. in the contention of the learned Counsel for the plaintiff that the 
plaintiff has become absolute owner of the suit property by virtue of adverse 
possession as the plea of adverse possession can be raised in defence in a suit 
for recovery of possession but the relief for declaration that the plaintiff has 
become ab,solutE? owner, cannot be gr:anted on the basis. of adverse possession." 

(emphasis supplied) 
52. The Punjab & Haryana High Court has proceeded on the basis that as per Article 

65, the 'plea of adverse possession is available as a defence to a defendant. 
53. Article 65 of the Act is extracted hereunder: 
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54. The conclusion. reached by the High Court is based on an inferential process 
because of the language used in the IIIrd Column of Article 65. The expression is used, 
the limitation of 12 years runs from. the date when the possession of the defendant 
becomes adverse to the plaintiff. Column No. 3 of Schedule of the Act nowhere 
suggests that suit cannot be filed by the plaintiff for possession of immovable property 
or any interest therein based on title acquired by way of adverse possession. There is 
absolutely no bar for the perfection of title by way of adverse possession whether a 
person is suing as the plaintiff or being sued as a defendant. me lnferentlal. process of 
interpretation. employed by the High Court is not at al I permissible. 1t does not follow 
from the language used in the statute. The large number of declstons of this Court and 
various other decisions of Privy Council, High Courts and of English courts which have 
been discussed· by us and observations made in Halsbury Laws based on various 
decisions indicate that suit can be filed by plaintiff on the basis of title acquired by 
way of adverse possession or on the basis of possession under Articles 64 and 65. 
There is no bar under Article 65 or any of the provlslons of Limitation Act, 1963 as 
against a plaintiff who has perfeeted. his title by virtue of adverse possession to sue to 
evict a person or to protect his possession and plethora of decisions are to the effect 
that by Virtue <oL extinguishment of title of the owner,", the person in possession 
acguires absolute, title and if actual owner dispossesses another person after 
extinguishment of his title, he can be evicted by such a person by filing of suit under 
Article 65 of the .Act. Thus, the decision of Gurudwere s·ahib v. (jram Pencheyet; 
Sirthala (supra) and of the Punjab & Haryana High Court cannot be said to be laying 
down the correct law. More so because of. various decisions of this Court to the 
contrary. 

55. ln Gurudwara Sahib v. Gram Panchayat, Sirthala (supra) proposltlon was not 
disputed. A decision based upon concession cannot be treated as precedent as has 
been held by this Court in State ot Rejestnenv . Mahaveer Oil Industries, (1999) 4 SCC 
3571 Director of Settlements, A.P. v, M.R. Apparao, (2002) 4 SCC 638, Uptron India 
Limited v. Shammi Bhan, (1998) 6 SCC 538. Though, it appears thatthere was same 
expression of opinion since the Court observed there cannotbe any quarrel.that plea of 
adverse possession cannot be taken by a plaintiff. The fact remains that the 
proposition was not disputed and no argument to the contrary had been rniS~Q, ~~ 
$UCh there was no decision on the aforesaid aspect only an observation was made as 
to proposition of law, which is palpably incorrect. · · · , •• · 

the 
plaintiff. 

devisee, the possession of the defendant 
shall be deemed to become adverse only 
when the estate of the remainderman, 
reversioner or devlsee, as the case may 
be, falls into possession; 
(b) where the suit is by a . Hindu or 
Muslim entitled to the possession of 
immovable property on the death of. a 
Hindu or Muslim female, the possession of the defendant shall be deemed . to 
become adverse only when the female 
dies; . 
(c) where the suit is by a l)U~C'.:hM~t1 ~t ~ 
sale in execution of a decree when the 
judqrnent-debtor was out of possession 
at the date of the sale, the purchaser 
shall be deemed to be a representative of 
the judgment-debtor who was out of 

ossession. 

------~-------..; ;.. .. ;.. ~---------------------------------- ..:,..:..,....:. t _ 
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56. The statute does not define adverse possession, it is a common law concept, 
the peripd of which has been prescribed statutorily Linder the law of limitation Article 
65 as 12 years. Law of limitation does not define the concept of. adverse possession 
nor anywhere contains a provision that the plaintiff cannot sue based on . adverse 
possession. It only deals with limitation to sue and extinguishment of rights. There 
may be a case where a person who has perfected his title by virtue of adverse 
possession is sol.lg ht to be ousted or· has been dispossessed by a forceful entry by the 
~WMr or by some otnsr person, his right to obtain po~~fi~~'Qn can be resisted only 
when the person who is seeking to protect his possession, is able to show that he has 
also perfected his title by adverse possession for requisite period against such a 
plaintiff i · · 

57. Under Article 64 also suit can be filed basedon the possessory title. Law never 
intends :a person who has perfected title to be deprived of filing suit under Article 65 
to recover possession and to render him remediless. In case of infringement of any 
other right attracting any other Article such as in case the land is sold away by the 
owner after the extinguishment of his title, the suit can be filed by a person who has 
perfected his title by adverse possession to question alienation and attempt of 
dispossession. 

58. L.aw of adverse possession does not qualify only a defendant for the acquisition 
of title by way of adverse possession, it may be perfected by a person who is filing a 
suit. it only restricts a ri~ht of th~ owner to recover possession before the period of 
limitatid,n fixed for the extinction of his rights expires. Once right is extinguished 
another person acquires prescriptive right which cannot be defeated by re-entry by the 
owner o,r subsequent acknowledgment of his rights. In such a case suit can be filed by 
a person whose right is sought to be defeated. 

59. In India, the law respect possession, persons are not permitted to take law in 
their hands and dispossess a person in possession by force as observed in LCJte 
Yashwant Singh (supra) by this Court. The suit can be filed only based on the 
possessory title· for appropriate relief under the Specific Relief Act by a person in 
possession. Articles 64 and 65 both are attracted in such cases as held by this Court in 
Desti Raj v. Bhagat Ram (supra). In Nair Service Society (supra) held that if rightful 
owner does not commence an action to take possession within the period of limitation, 
his rights are lost.and person ir'l pM~M~ion acquires an absolute title. 

60. In Sarangadeva Periya Matam v. Ramaswami Gounder; (supra), the plaintiff's 
suit for recovery· of possession· was decreed against Math based on, the perfection 19f 
the title by way of adverse possession, he could not have been dispossessed by Math. 
The Court held that under Article 144 read with Section 28 of the Lirriltatlon Act, 1908, 
the title of Math extinguished in 1927 and the plaintiff acquired title in 1927. In 1950, 
he delivered possession, but such delivery of possession did not transfer any title to 
Math. The suit filed in 1954 was held to be within time and decreed. 

61. There is the acquisition of title in favour of plaintiff though. it is negative 
conferral of right on extinguishment of the right of an owner of the property. The right 
ripened by prescription by his adverse possession is absolute and on dispossession, he 
can sue based on 'title' as envisaged in the opening part under Article 65 of Act. Under 
Article 65, the suit can be filed based on the tltle for recov~~y ~f' f'CS£eg~ion within 12 
years of the start of adverse possession; ff any, set up by the defendant. Otherwise 
right to recover possession based on the title is absolute irrespective of limitation in 
the absence of adverse possession by the de{endant for 12 years. The possession as 
trespasser is not' adverse nor long possession is synonym with adverse possession. 

62. In Article 65 in the opening part a suit "for possession of immovable property or 
any interest (herein based. on title" has been used. Expression "title'' would include the, 
title acquired by the plaintiff by way of adverse possession. The title is perfected by 

____ ., _ - .. ,.,.-- .. -- -- - -- ------------------ ,..,. ,.. ,.. .,_, .. ,.. _;. __ .:,. __ ,,, ,. .. ,,,,,, _ .. 

SCCOnline Web Edition, Copyright©2019 
Page 27 Sunday, September 15, 2019 
Printeyd F.or; Miqbool ~ t;<;>m~?ny . 
SCCOnline Web Edition: http://www.scconline.com 

www.vadaprativada.in

www.vadaprativada.in



adverse possession has been held in a catena of decisions. 
63. We are not inclined to accept the submission that there is no conferral of right 

by adverse possession. Section 27 of Limitation Act, 1963 provides for extlnqutshment 
of right on the lapse of limitation fixed to institute a suit for possession of any 
property, the right to such property shall stand extinguished. The concept of adverse 
~M~l!~~iori M ~v~lvM gogg beyond it o~ complenon of period and extinguishm@nt of 
right confers the same right on the possessor, which has· been extinguished and not 
more than that. For a person . to sue for. possession would indicate that right has 
accrued to him in present! to obtain it, not in tuturo . Any property in Section 27 would 
include corporeal or incorporeal property. Article 65 deals with immovable property. 

64. Possession is the root of title and is right like the property. As ownership is also 
of different kinds of viz. sole ownership, contingent ownership, corporeal ownership, 
and legal equitable ownership. Limited ownership or limited right to property may be 
enjoyed by a holder. What can be prescrlbable against is limited tc.the rights of the 
holder. Possession confers enforceable right under Section 6 of the Specific Relief Act. 
It has to be looked into what kirid of possession is enjoyed viz. de facto i.e., actual, 'de 
jure possession', constructive possession, concurrent possession over a small portion 
of the property. In case the owner is in symbolic possession, there isno dispossession, 
there can be formal, exclusive or joint possession. The joint possessor/co-owner 
possession is not presumed to be adverse. Personal law also plays a role to construe 
nature of possession. · 

65. The adverse possession requires all the three classic requirements to co-exist at 
the same time, namely, nee-vi i.e. adequate in continuity, nee-clam i.e., adequate in 
publicity and nec-precarto I.e. adverse to a competitor, in denial of title and his 
knowledge. Visible, notorious and peaceful so that if the owner does not take care to 
know notorious facts, knowledge is attributed to him on the basis that but -for due 
diligence he would have known it. Adverse possession cannot be decreed on a title 
which is not pleaded. Animus possldendi under hostile colour oftitle is required. 
Trespasser's long possession is not synonym with adverse possession. Trespasser's 
possession is construed to be on behalf of the owner, the casual user does not 
~oMtituM adv~rs~ !'MMSSiM. TM owner can taka possesgion from atreGpaGser at anv 
point in time. Possessor looks after the property, protects it and in case of agricultural 
property by and the large concept is that actual tiller should own the land whp works 
by dint of his hard labour and makes the land cultivable. The legislature in various 
States confers rights based on possession. , 

66. Adverse possession is heritable and there can be tacking of adverse possession 
by two or- more persons as the right is transmissible one. In our opinion, it confers a 
perfected right which cannot be defeated on reentry except as provided in Article 65 
itself. Tacking is based on the fulfillment of certain conditions, tacking maybe by 
possession by the purchaser, leqatee or assignee, etc. so as to constitute continuity of 
possession, that person must be claiming through whom it is sought to be tacked, and 
would depend on the identity of the same property under the same r[ght. Two: distinct 
trespassers cannot tack their· possession to constitute conferral ofright by adverse 
PO££e££ion for the prescribed period. : 

67. We hold thata person in possession cannot be ousted by another person except 
by due procedure of law and once 12 years' period of adverse possession is over, even 
owner's right to eject him is lost and the possessory owner acquires right, title and 
interest possessed by the outg6ing person/owner .as the case may be against whom he 
has prescribed. In our opinion, consequence is that once the right, title or interest is 
acquired it can be used as a sword by the plaintiff as well as a shield by the defendant 
within ken .of Article 65 of the Act and any person who has perfected title by way of 
adverse possession, can file a suit for restoration of possession in case of 

SCC Online Web Edition, Copyright© 2019 
Page 28 Sunday, September 15, 2019 
Printed For: Maqbool & Company . 
SCC Online Web Edition: http://www.scconllne.com 
·-c------------·---···c-------'----------l----·---·----..,-•·---"---------~-----------•--------"----·-·---------~-~----------··-------""------------ 

SCC® 
MSMIH'lf 

T""Silmt""'¥"' t.g;i""""""F 

www.vadaprativada.in

www.vadaprativada.in



© EBC Publishing Pvt.Ltd., Lucknow. 

Disctaimer: While every effort rs made to avoid l'lnY' mistake or crntsstcn, this cascnotc/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
norlttcatlon Is being circulated on the condition and understanding that the publisher would n.ot be liable In any manner by reason of .any mistake 
or omission or for anv action take n or omitted to be or advice rendered or accept.ed on the basis of this c.asenote/ headnote/ judgment/ act/ 
rule/ re qulatlo n/ circular/ not!.fic~tion. AU disputes be subject ex-elusively to ju ris dictl on of courts, tribunals an d forums at Lucknow only. The 
authenticity of this text must o~·verified from tna original source. 

dispossession. In case of dispossession by another person by taking law in his hand a 
~MM~Mry ~uit ea" 'b@ mantained under ArticlE! 64, even before the ripening of title 
by way of adverse oossesslon. By perfection of title on extinguishment of the owner's 
title, a person cannot be remediless. In case he hasbeen dispossessed by the owner 
after having lost .the right by adverse possession, he can be evicted by the plaintiff by 
taking the plea of adverse possession. Similarly, any other person who might have 
dispossessed the plaintiff having perfected title by way of adverse possession can also 
be evicted until and unless such other person has perfected title .against such a 
plaintiff by pdverse possession. Similarly, under other Articles also in case of 
infringement of any of his rights, a plaintiff who has perfected the title by adverse 
possesslcn; can sue and maintain a suit. 

68. When we consider the law of adverse possession as has developed vis-a-vis to 
property dedicated to public Lise, courts have been loath to confer the right by adverse 
f'Mgeg~ion. Thern arn lnstances wnsn such, propernes are encroachedi upon ~nd then ij 
plea of adverse possession is raised. In Such cases, on the land reserved for public 
utility, it is desirable that rights should not accrue. The law of adverse possession may · 
cause harsh consequences, hence, we are constrained to observe .that it would be 
advisable that concerning such properties dedicated to public cause, it is made clear in 
the statute of limitation that no rights can accrue by adverse possession. 

69. Resultantly. we hold that decisions of Gurutiwere Sahab v. -Grem Psncbeyet 
Village Sirtnete (supra) and decision relying on it in $tate of tItterekhend v. Mandir 
Shri Lakshmi Siddh Maharaj (supra) and Dberempel (dead) through LRs v. Punjab 
Wakf Board (supra) cannot be said to be laying down the law correctly 1 thus they are 
hereby overruled, We hold that plea of acquisition of title by adverse possession can 
be taken. by plaintiff under Article 65 of the Limitation Act and there is. no bar under 
the Limitation Act, 1963 tosue on aforesaid basis in case of infringement of anyrights 
of a plaintiff. · 

70. Let the matters be-placed for consideration on merits before the appropriate 
Bench. 
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