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NOTE ON LIMITATION

The relevant statutory law of limitation operative at the time was
the Indian Limitation Act 1908; and after 1963, the Limitation Act
1963 even though there is a similarity between the two legislations.

It is to be mentioned that Suit No. 5 was filed on behalf of the
deities through 'its next friend, Plaintiff No. 3 on 01.07.1989.
Pertinently, much before 1989, it was well within the knowledge of
the said Plaintiff, who claims himself a worshiper, that the
premises in issué was already under attachment and Suits No. 3
(by the Shebaits) and Suit No. 1 had already been filed. Thus, Suit
No. 5 is barred by limitation in respect of both the plaintiffs in Suit
PROVISIONS OF LIMITATION ACT, 1908:

The following provisions of the Limitation Act, 1908 are important
for the purposes of defining the applicant, plaintiff, defendant, suit,
trustee:

‘Section 2. Definitions: ‘
2(1) "applicant" includes any person from or through whom

an applicant derives his right to apply.

2(4) "defendant” includes any person from or throdgh whom
a defendant derives his liability to be sued.

2(8) "plaintiff" includes any person from or through whom a
plaintiff derives his right to sue.

2(10) "suit" does not include an appeal or an app)ication: and

2(11) "trustee" does not include a Benamidar, a mortgagee
remaining in possession after the mortgage has been
satisfied, or.a wrong-doer in possession without title.’

The essential purpose of the law of limitation is to ensure an end to
litigation at a definitive time, subject to modifications and just
exceptions. At-the determination of the period of limitation, the right
to such property shall be extinguished.

‘Section 3. Dismissal of suit, etc. instituted, etc. after
period of limitation.

Subject to the provisions contained in sections 4 to 25
(inclusive), every suit instituted, appeal preferred, and



application made after the period of limitation prescribed
therefore by the First Schedule shall be dismissed although
limitation has not been set up as a defence.

Explanation. --—A suit is instituted, in ordinary cases, when
the plaint is presented to the proper officer; in the case of a
pauper, when his application for leave to sue as a pauper is
made; and, in the case of a claim against a company which
is being would up by the Court, when the claimant first sends
in his claim to the official liquidator.

Section 4. Where Court is closed when period expires.
Where the period of limitation prescribed for any suit, appeal
or application expires on a day when the Court is closed, the
suit, appeal or application may be instituted, preferred or
made on the day that the Court re-opens.

- Section 5. Extension of period in ‘certain case.
Any appeal or application for [a revision or] a review of
Jjudgment or for leave to appeal or any other application to
which this section may be made applicable [by or under any
enactment] for the time being in force may be admitted after

- the period of limitation prescribed therefore, when the
appellant or applicant satisfies the Court that he had
sufficient cause for not preferring the appeal or making the
application within such period.

Explanation, ---The fact that the appellant or applicant was
misled by any order, practice or judgment of the High Court
in ascertaining or computing the prescribed period of
limitation may be sufficient cause within thé meaning of this
~ section.”’
Once time has begun to run, no subsequent disability or inability to
sue stops, except under stipulated circumstances,

‘Section 9. Continuous running of time.

Where once time has begun to run, no subsequent disability
or inability to sue sz‘ops it:

Provided that where letters or adm/n/strat/on fo the estate of
a creditor have been granted to his debtor, the running of



the time prescribed for a suit to recover the debt shall be
suspended while the administration continues.’

At the end of the period of limitation prescribed in the Act for
instituting a suit for possession of property, the right to the property
Is extinguished. :

‘Section 28. Extinguishment of right to property.

At the determination of the period hereby limited to any
person for instituting a suit for possession of any property,
his right to such property shall be extinguished’

BACKGROUND TO SECTION 10:

A dramatic change in some aspects of the law of limitation
occurred as a result of the decision of the Privy Council in Vidya
Varuthi Thirtha v. Balusami Ayyar (1922) 48 IA 302 (See Volume
Ad44 - Preliminary Note at Serial No. 1) which, though concerned
with the alienation of property, had wider implications leading to
statutory  changes in 1929 which left managers of religious
endowments (like shebaits and mutwallis) in the position of
express trustees as per the amendment of Section.

‘From the above review of the general law relating to Hindu
and Mahommedan pious institutions it would prima facie
follow that an alienation by a manager or superior by
whatever -name called cannot be treated as the act of a
"trustee " to whom property has been "conveyed in trust" and
who by virtue thereof has the ¢apacity vested in him which is
possessed by a "trustee" in the English law. Of course, a
Hindu or a Mahommedan may "convey in trust" a specific "
property to a particular individual for a specific and definite
purpose, and place himself expressly under the English law
‘when the person to whom the legal ownership is transferred
would become a trustee in the specific sense of the term.’
Vidya Varuthi (1922) at pg. 319

But also consider B.K. Mukherjea s'ays that the prdperty is not
vested in the shebait or mutwalli (See pg. 304, pr. 6.80) and that
the property was vested in Aimighty God. (See pg. 304, pr 6.79)



o The relevant Articles ’of limitation before 1929 were as follows:

See B.K. Mukherjea pg. 299

BeJore 1908 -1929

o Aftert922-ane-1029 the relevant provision of hmltatlon were:

134. To recover possession of

.j The date of the

immovable property - conveyed Twelve  transfer.

or -bequeathed in trust or Years (The termination a
mortgaged and  afterwards quo amended in
transferred by the trustee &r - 1929 to read, “when
mergagees for a valuable the transfer
consideration. ' becomes known to

: v the plaintiff”)

144. For possession of Twelve - When -,/ the
immovable property -or any Years possession of the

interest  therein not hereby
otherwise specially provided for

defendant becomes
~adverse to the

@

o

~ trust for any specific purpose,

plaintiff.

Before 1929 Section 10 of the Limitation Act read as follows:

‘Section 10. Suits against express trustees and their
representatlves

NotW/thstand/ng anything hereinbefore contained, no suit-
against a person in whom property has become vested in
or against . his legal
representatives or assigns (not being assigns for valuable
consideration), for the purpose of following in his or their
hands such property or the proceeds thereof, or for an
account of such property or proceeds shall be barred by any
length of time.’ .

After 1929, Section 10 reads as follows:

Section 10, Sults against express trustees and th@lr
representatives.

Notwithstanding anything hereinbefore contained, no suit-
against a person in whom property has become vested in
trust for any specific purpose, or against his legal
representatives or assigns (not being assigns for valuable
consideration), for the purpose of following in his or their
hands such property or the proceeqs thereof, or for :an



account of such property or proceeds shall be barred by any
length of time. :

Explanation- For the purposes of this section any property
comprised in a Hindu, Muhammadan or Buddhist religious or
charitable endowment shall be deemed to be property
vested in trust for a specific purpose, and the manager of
any such property shall be deemed to be the trustee thereof.’
' Explanation added by the Indian Limitation

(Amdt.) Act, 1929 (1 of 1929)

o Section 10 on a plain reading covers the following situations:

Suits filed agamst
= a person in whom property has become vested in trust for a

specific purpose,
s |egal representatlves and assigns: of such trustee

but does not cover:
= an assign of such trustee for valuable conSIderatlon

The suit can be .flled for the purpose of: ‘

= following in the hands of the trustee such property,

= following in the hands of the trustee the proceeds of such

property, :

= foran account of such property or proceeds.
The absence of the words ‘by or agamst’ in the opemng ‘words
of the Section is telling, and the Section clearly does not
contemplate suits by a trustee against third parties.

o See Palaniandi Gramani Manickammal v. V. Murugéppa

Graman/ AIR 1835 Mad 483 (page 485)
¢ ?ewaAMM> bevion oo SNed  Svbbaiya Pﬂv\hvam vs Moot wnat
“'\ws Mavacayar AR 1923 ?'1 I wleve dve‘r(d ptrtetdion araxl

After1963 Section 10 read as follows: pevwilied & 4 Lee
) Bt iager froTehy Lecare a

Section 10. Suits against express trustees and their
representatives. v

Notwithstanding anything contained in the ' foregoing
provisions of this Act, no suit against a person in whom
property has become vested in trust for any specific
purpose, or against his legal representatives or assigns (not
being assigns for valuable consideration), for the purpose of



following in his or their hands such property, or the proceeds
thereof, or for an account of such property or proceeds, shall
be barred by any length of time.
Explanation.—For the purposes of this section any property
comprised in a Hindu, Muslim or Buddhist religious or
charitable endowment shall be deemed to be property
vested in trust for a specific purpose and the manager of the
- property shall be deemed to be the trustee thereof.’

o Additions were made by inserting Artlcle 134A and 134B:

134A.To set aside a transfer of
immovable property comprised
in a Hindu, Muhammadan or
Buddhist religious or charitable
endowment, made by a
manager thereof for a value
consideration.

134B. By the manager of
aHindu,  Muhammadan or
Buddhist religious or charitable
endowment . to . recover
possession of = immovable
property comprised :in.  the
endowment which has been
transferred by a ~previous
manager for a valuable
consideration. -

Twelve
Years

Twelve
Years

When the transfer
becomes known to

the plaintiff.
The death,
. reS|gnat|on or

removal of the
fransferor.

Suits on behalf of the idols or debutter property could only be.
filed by shebaits and by worshippers only upon default by the

shebait

In Bishwanath v. Sri Thakur Radha Ballabhi, AIR 1967 SC 1044
(See Volume A67 — Compilation on Shebait at Serial No. 10) which
~ has been relied upon. by the Plaintiffs in Suit No. 5 to claim the
-status: of perpetual minor for the idol, the Supreme Court has held

that it is well settled that:

“(1) An idol of a Hindu temple is a juridical persorl?,"(Z) when
there is a Shebalit, . ordinarily no person other than the



Shebait,can represent the idol; and (3) WorshippérS of an idol
are its beneficiaries, though only in a spiritual sense.”

o After the insertion of Article 134A, worshippers could challenge
any alienation by the shebait under that Article WhICh as Justice
BK Mukherjea put it

-.in effect, rendered it possible for worshippers tob take
t/me/y action”
(e.g. Section 92 CPC) for setting aside ahenatlon

D. EJUDICIAL DECISIONS ON LIMITATION AND MINOR DEITY

Although the deity is treated as a minor, this is not so for the
purposes of limitation

(i) The weight of judicial precedent negates the‘proposition that the
law of limitation does not apply to an ldol and should apply mutatis
mutandis to the Plaintiff No. 2.

o The observation in Bishwanath v. Sri Thakur Radha Ballabhi,
AIR 1967 SC 1044 (at paras 10, 11) (See Volume AB7 —
Compilation on Shebait at Serial No. 10) that the deity is a
perpetual minor not made in the context of limitation.

o The argument that the deity being a perpetual minor, the law
of limitation would not apply was considered and rejected in

s Chttar Mal v. Panchu Lal ILR (1926) 48 All 348 (page
351);
“If the rule were enforced the property of a god
would not fetch any money in the market when
need arose to transfer it for the benefit of the
temple where the idol may be installed.”

= Damodar Das v. Lakhan Das (1909 10) 37 IA 147
(page 151)
=  Surendrakrishna Roy v. Sree Sree [shwar
Bhubaneswari Thakurani AIR 1933 Cal 295 (page 303)
(confirmed by the Privy Council in appeal in AIR 1937
PC 185)

= Radhakrishna Das v. Radharamana Swami AIR 1949
" Ori. 1'(paras 14-15)



= Sarangadeva Periya Matam v. R. Goundar AIR 1966
- SC 1603 (page 1606 at para 8)

= Chamelibai Vallabhadas & Ors. v. Ramchgaﬁdrajee &
Ors. AIR 1964 MP 167 (Para 17-24) (See Volume A67
— Compilation onh Shebait at Sefial No. 8)

s Sree Sree [shwaree Bhubaneshwaree Thakurani v.
Braja Nath De.1937 2 PC 447 (Page 457-458)

(i) The proposition that the law of limitation does not apply to an idol
is contrary to basic principles of the law of limitation

o The object of the law of limitation, as described by the
Supreme Court in Pundlik Jalam Patil v. Executive Engineer,
Jalgaon Medium Project, (2008) 17 SCC 448 (paras 26-28)
is:

~ “Statutes of limitation are sometimes described as “statutes
of peace”. An unlimited and perpetual threat of limitation
creates insecurity and uncertainty; some kind of limitation is
essential for public order.”

o Limitation Act is ‘a self-contained code, and scope and
applicability of provisions cannot be extended by analogy or
implication. (See  A.S.K. Krishnappa Chettiar v. S.V.V.
Somiah AIR 1964 SC 227 (page 232 at para 13)).

- o Therefore, it follows that a right to claim’in perpetuity, being
contrary to the very object of the law of limitation cannot be
read in unless it is specifically provided for by the legislature.
The Limitation Act, 1908 specifies only one instance in

~ Section 10 where a right to claim survives in perpetuity. This
cannot be expanded by reading into the section what js not
contemplated therein.

(iii) The onus is on the party claiming acquisition of title through
adverse possession to establish that it was in fact in possession.
There is no evidence to indicate that Muslims lost possession of
the suit property after the communal riot on 27,03,1934, On the
contrary, the records indicate that Muslims continued in
possession of the suit property. Therefore, there is nho question of
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any right, whatsoever having been acquired against the Mushms
by adverse possession even after 1934,

o Karnataka Board of Waqf v. Government of India & Ors.
(2004) 10 SCC 779 (Para 11-12)

o Ravinder Kaur Grewal and Ors. v. Manjit Kaur and Qrs.
2019 SCC OnlLine SC 975 (Para 25)

The Suit No. 5 filed by the idol and Janam Bhumi do not satisfy any
limitation requirement in this case. Therefore, applying Sectie‘n 28 of the
Limitation Act, 1908, the rights, if any, of the Shebait, as well as the
Deity, in the suit property stood extinguished on the date of filing of their
respective suits.

E.

(1)

(i)

The cases cited by Mr. Parasaran, Sr. Adv. on limitation have been
examined below: : : '

Subbaiya v. Mahamad AIR 1923 PC 175

This is a case to recover property alienated by trustee for the trusts
or debts by creating a subsequent trust to reverse the sale. The
Court did not accept the argument the advent of a new trustee
could create a new period of limitation (pp177-8). Article 134 dealt
with recovery of possession including mortgage transferred by a
trustee. Article 144 dealt with possession of immoveable property
not provided for. Both carried a limitation of 12 years which had
already gone passed. Section 10 for following trust property was
also not available because in this case it fell within the exception
that alienation was for valuable consrderatlon : :

Chattra Kumarl V. IVIohan Bikram AIR 1931 PC 196

This concerned a WIdOW to a Rajah claiming under a will and lease
suing for rent of mortgaged property. The defendant filed a suit
claiming all of the Rajah’s property. The main issue was whether
the defendant’s title was barred by the limitation of 12 years under

Article 144 for possession of any property where limitation was not
provided for. The Court concluded that this Article 144 would not
apply but the residuary Article 120 which would apply and Section
10 was not attracted either. The Court held that the rent suit would
succeed and the defendant’'s suit would fail. Rejecting the
argument that there was a continuing trust in the defendant in

place of the Rajah, the Court observed:



(iii)

‘The Indian law does not recognize legal and equitable
estates. Juttendromohun Tagore V. Ganendromohun
Tagore (1872) L.R. I.A. Sup. Vol. 47, 71 and Webb v.
Macpherson (1903) L.R. 30 |.A. 238, 245, s.c. 5 Bom. L.R. 838.
By that law, therefore, there can be but one "owner," and where

" the property is vested in a trustee, the "owner" must, their

Lordships think, be the trustee. This is the view embodied in
the Indian Trusts Act, 1882: see Sections 3, 55, 56, etc. The
Act was only extended to Bengal in 1913, and it has been
assumed at the bar that it would accordingly have no
application to the present ease. Their Lordships are not
satisfied that this is necessarily correct having regard to the
saving clause at the end of a 1 of the Act, but they think that the
question is of no importance in the present case, as the material
provisions of the Act only embody the principles upon which the
law has been adm/'h/'stered in India from very early times. The
trustee is, in their Lordships' opinion, the "owner" of the trust
property, the right of the beneficiary being in a proper case to
call upon the trustee to convey to him. The enforcement of this
right would, their- Lordships think, be barred after six years
under Art. 120 of the Indian Limitation Act, and if the beneficiary

~has allowed this period to expire without suing, he cannot
- afterwards file a possessory suit, as until conveyance he is not

the owner. It is clear that such a trust as is relied upon in the
present case would not fall within Section 10.of the Indian
Limitation Act, as it would be impossible to “hold .that the
properties which vested in the appellant under the terms of the
wills which have been proved were so:vested for the specific
purpose of making them over to the respondent.’

Thus fanciful claims by a supposed trustee as owner are not to be
accepted.

Jagajit Singh v. Partab Bahadur AIR 1942 PC 47 is a case
directly on property in the hands of the Receiver under Section 145
of the Cr.P.C. The defendant appellant that he was the ‘rightful
proprietor’ against the Raja of Kapurthala. This was also a case

10



(iv)

where the Deputy Magistrate had consigned the case to the
records. On limitation, the Court observed: f

“With regard .to the statutory period of limitation, Article 47
does not apply as there is no order of possession by the
Magistrate under Article 145 Criminal Cr. P.C. as the suit is
one for declaration of title, it seems clear that Article 142 and
144 do not apply, and their Lordships agree with the Chief
Court that the suit is governed by Article 120.’

On the issue of adverse possession the Court observed:

“.. It is well established that adverse possession against an
existing title must be actual and not constructive”

In Yeshwant v. Walchand (1950) SCR 852 (a case of alleged
fraud), the Court warned against breaking up a right into different
smaller rights (at 862-3)

“ The right to apply for execution of decree like the one
before us is a single indivisible right, and not a composite
right consisting of different smaller rights based on the

- decree holders remedies... To give such a meaning would be
to split up the single right into parcels ... We would then be
face to face ‘with'different periods of //m/z‘at/on as regards one
and the same decree”

The Court also reminded that (at p. 868)

“While the courts necessarily are astute in fraud checking or
fighting fraud, it should be borne in mind that statutes of
limitation are statutes of repose”

Srinivas v. Mahabir (1951) SCR 277 concerned a suit for specific

performance while the defendant claimed the consideration was a
loan. The plaintiff was awarded a decree of the amount paid with
interest. The Court allowed the alternative prayer because the
defendant had admitted and relied on it as a defence. Relying on
the Privy Council in Raja Mohun’s case (1942-43) 70 1A 1, the
Court held that any alternative plea should not prejudice the
Respondent (at. 282-3).

Bhinka v. Charan Singh (1959) Supp, SCR 798 deals with a
situation concerning Section 145 of the Cr. P. C. and a claim by

11



the Zamindar under the UP Tenancy Act 1939. The Court
discussing the import of Section 145 Cr.P.C., which Mr. Parasaran
in the present case relied on the first paragraph on page 808, held
that there could be possession if they were not in possession
before on the date of the Section 145 Cr.P.C .

But he omitted to read the following -on ‘the illegality of the
possession (on p. 808-9): '

“If the appellants did not did not take possession of the
disputed lands, did they retain possession ...The dichotomy
between taking and retaining indicates that they are mutually
exclusive apply to two different situations. The word ‘taking’
applies to a person taking possession of a land otherwise
than in accordance with the provisions of the law while the
word ‘retaining’ to a person taking possession in accordance
with the provisions of the law but subsequently retaining the
same illegally. So construed, the appellants’ possession of
the lands being illegal from the inception, they could not be
described as persons retaining possession of the said Jands
in accordance with the provision of any law for the time being
in force™ '

_But., the Court went one step further (p.809)

“But the contention may be negative on a broader basis, Can
it be said that the possession by virtue of an order, of a
Magistrate under the provisions of s. 145 of the Criminal
Procedure Code is one in accordance with the provision of
the law for the time being in force. It appears to us that the
words ‘possession in accordance with the law for the time
keing in force’ in the context can only mean possession for

the time being in force”

What follows is that if the Nirmohi Akhara claimed possession in
their Suit No. 3, they would have to establish a foundation for this
to be legal possession. Without any such factual foundation, no
relief in this regard can be super-added. This is in addition to the
submission that no such claim for possession was even asked for.

12



(vi) Rukhmabai. Lal Laxminarayan (1959) 2 SCR 253 concerned
raising a new point based on facts and law without a foundation in
the pleading in a joint family matter. While holding that the
documents on ‘which the right was claimed were sham, the Court
observed that a new plea could not be raised if not raised before
the District Court and the pleadings were not amended:

“The appellant did not take this plea in the written statement;
nor was there any issue in reslect thereof, though as many
as 12 issues were raised;, nor does the judgment of the
learned District Judge disclose that the appellant raised any
such plea. For the first time the plea ...was raised before the
High Court, and even then the argument was that the
consequential relief should have been for partition...( which
he should have asked for as ruled by the High Court) ...It is
not necessary in this case to express -our opinion on the
question whether the consequential relief should have been
asked for; for this question should have been raised at the
earliest point in time in which event the plaintiff could have
asked for necessary amendment to comply with the provision
of Section 42 of the Specific Relief Act. In the circumstances
we are not justified in allowing the appeliant to raise the plea
before us” '

This is felevant for both the question of ‘continuing wrong’ (which
was hot raised) or possession (for the purposes of limitation) which
was just a word in the plaint not grounded in any manner in the'
petition itself. L '

However, the Court allowed the plea _Sof limitation to be réised
because (at 286)

‘o further facts ... would have to be proved in of this plea.”

Thus unequivocal foundation facts are needed in the original plaint
to sustain a new plea. o

The Court Conéfdered the application citing Sir Benod Mitter: (at
p287) ' ‘

"Th‘ere can be no ‘right to sue’ until there is an of the right
asserted in the suit its infringement or at least a clear and

13



(viii)

unequivocal threat to infringe that right , by the defendant
against whom that suit is instituted”

The Court then obsérved (at 288):

“The legal situation may be briefly stated thus: The right to
sue under Section 120 of the Limitation Act accrues when
the defendant has clearly and unequivocally threatened to
infringe the right asserted by the plaintiff in the suit. Every
threat by a party to such a right, ‘however ineffective and
innocuous it may be cannot be considered to be a clear and
unequivocal threat so as to compel-him to file the suit.
Whether a particular threat gives rise to a compulsory cause
of action depends on the question whether that threat
effectively invades or jeapordizes the said right”

It is thbus clear that an unequivocal foundation has to be raised to
support a relief which has, perforce, been raised in the High Court.

Raju Ram Maize Products v. Industrial Court of MP (2001) 4

'SCC 492 simply says that the time of limitation under the M.P.

Industrial Relations Act 1960 of two years began when' the cause
of action was complete, and calculates this from specific dates.
The Court observed that there was no recurring cause of action (pr
9,10 and 11)

“9. ...Therefore, even taking that two years’ period from the
date of the dispute either taking the date on which when they
were refused work when they made -a demand that they
should be allowed to do work with Dushyant Kumar or when
they made a demand after the order made by the Labour
Court on an interim application directing them to resume
work or calling off the strike, the applications filed are beyond
the period of limitation prescribed under Section 62 of the
Act.

10. The concept of recurring cause of action arising in a
matter of this nature is difficult to comprehehd. In
Balakrishna  Savalram = Pujari Waghmare v. Shree
Dhyaneshwar Maharaj Sansthant it was noticed that a
cause of action which is complete cannot be recurring cause
of action as in the present case. When the workers

14



‘demanded that they should be allowed to resume work and
' they were not allowed to resume work, the cause of action
was complete. In such a case the workers going on
demanding each day to resume work would not arise at all.
~ The question of demanding to"allow to do Work even on

refusal does not stand to reason. '

11. In that view of the matter, we think that z‘he High Court
and the Labour Court fell into an error in analysing and
understanding the matter. In this view, we think the view
taken by the Industrial Court to the extent that the cause of
action had commenced at any rate on 1-3-1986 is correct.
Reckoning from that date, the period of limitation of two
years had been over by the time the applications were filed.”

F.  Qonclusien:

a) Section 10 of the Limitation Act does not apply to this
case. :

b) Suit No. 5 could not have been filed when the deity was
being well represented through:its shebait and there is no
grievance against the shebait whose removal has not
been sought. There is no alienation pursued.

c) The defence of parpetual minor cannot halp the Plaintiffs
in Suit No. 5 for the reason that the deity was already
represented by the shebiat and a suit can be filed by a
worshiper, as a next friend, only when the shebait is found
to have been acting adversely to the interest of the deity.
However, no such allegation has been made by the next
“friend against the shebait.

d) It is settled law that a deity is not a minor for the purpose
of limitation.

e) Therefore, under any circumstance, Suit 5 was not
maintainable as there was no cause of action for filing of
Suit No. 5, even otherwise, whichever provision of the
Limitation Act is applicable, Suit No. 5 would be barred by

limitation.
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to be the property of accused 2.
1, 2 and 4 admitted before ‘the
mmitting Court that the aruval
22°0. 5 belonged to their household and
?ﬁlm-‘iﬁ was missing after the Sunday.
Though they have .Wlthdrawn these
statements 500, We think they are almost
inly true. The aruval has its bandle
wound with rope and tied with cloth,
and its identity could not have been

~ mistaken by any person familiar with it.

gummarise the  evidence

Briefly to

" against accused 1 it shows that he wag
“aware of the large sum of money in

notes which the deceased bad on his
person and that he accompanied him
when at about 2 a. m. he set out for
+he railway station. The deceased was
not afterwards seen alive, and 1% is
peyond = doubt that he was murderéd
that night somewhere near Arrankuttai.

‘.. The.presence of the body in the fank
-was discovered on the following Wed-

nesday and on Thursday accused 1 dis-
appeared irom the village. Until he
incautiously wrote the letter Ex. FF
from Rangoon his whereabouts were un-
known. - When hs was arrested on board
the ship at the Madras harbour by
P. W. 46 he had in his possession a
large sum of money nobf accounted for.
Tastly an aruval belonging to the
accused’s household was found 'in the
tank. - We ' think that these circum-
stances afford sufficient corroboration of
the truth of the admissible statements.

~ of accused 2 incriminating accused 1 to

justify  hig  esuviction for murder.
Against ‘accused -2 we have these con-
fessional statements which are rendered
more cogent by the fact that they were
made 28 a means to an end—to obtain
help to conceal the hody. It is also
proved that money was extorted from

-~ him on the strength of these revelations.

We have then the . recovery of M.O. 5
through his instrumentality and of the
We think that he too upon
this evidence has been rightly con-

victed. We accordiygly confirm the

convictions and sentences and dismiss

ﬁbé appeal. i
OR.E/K.S Appeal dismissed.
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CURGENVEN AND CORNISE, JJ,
Palaniandi Gramani Manickamme]
Appellant.

Ty

Ve

V. Murugappa Gramani—Respondens,

Original Side Appeal No. 82 of 192>
Decided on 15th January 1935, frow,
judgment of Chief Justice, D/. 8th Max=
1933.
* (a) Religious Endowment—Private pelici-
cus endowment—It can be conVerted in
secular property only with consent ¢ all
male and female relations of founder inte .
ested in charity. , .

Aprivate religious endowment can bs con-
verted into secular property only with e cor
sent of all the male and female relations of thé
founder interested in the charity., [2. g1

(b) Religious Endowment—Person appoi:

ted to act as manager of endowment though

not strictly trustee is for purposss of 3. 10
Limitation Act, in position of express truste_
—Limitation Act (as amended in 1929),
S. 10.

Neither under the Hinmdu law nor in the
Mohamedan system is any properiy ‘conveved’
to a shebait or mutawalli, in the case of 2 ded’
cation. Nor is any property vested in. him;
whatever property he holds for the idol or the
institution he holds as manager with esrial.
beneficial, interest regulated by custom or usage,
However for the purpose of S. 10, Lim. Act, -
manager of a religious endowment is in the ssws
position as an expresss trustee : 193¢ P Q77
and 1922 P C 123, Ref. [P4g5 03

lc) Adverse Possession—Express Trustee
cannot prescribé, for title by adverse pos-
session against his beneficiary— But strange
taking possession of same can acquirs title
by adverse possession—Trusts,

An express trustee cannot prescribe for a tit.
by adverse possession against his benedaiary,
an&‘, of couxsey the trustes's legal representa
tives or assigns (without valuable consideration,
are in 1no besler position than the truséee him-
self. But the rule does not prevent » stranger &
the- trust, who takes possession of the trusu
irom:

acquiring title by adverse poseession.
. [P 485 C 1, 23

(d) Adverse Possession—FPossession of pro-

'perty dedicated te idol adverse to  manage.
of idol is adverse to idol—Religious Endow-
,ment. .

Possession ‘adverse to the manager of pro-
perty dedicated to an idol is adverse fo ths idol,
and will extinguish the idol’s right to ths pr¢

perty : 32 Cal'129 (P C) and 87 Cal 885 (P C),
Ref. : ) [P 485 C 171

Ramaswams Ayyangar, Srinivase
Varadachari ard V. S. Ranga Chari—
for appellant.

V. C. Gopalaratnam and C. Pagiadhi-
rama Ayyangar—;ior Bespondepﬁ.

Cornish; J.—The appellant i3 d2fen.
dant 4 in the mortgage suit brought by
the appellant in O. 8. Appeal INo. 57, of
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1933. The mortgage was executed by
one A'ppadurai Gramani, the f&i_tber of
defendants 1-4, and by defendants 1.3,
and Appadurai-also executed it on be-
" behalf of defendant 4 who was then a
minor. The mortage comprised a plob
of land which. Appadurai’s father,

Tanikachala, had dedicated to a private

semplg built by Thanikachala on the
tand. . The first three dsfendants were
ex parte. But defendant 4 defendsd
the suit. In his written statement he
raised' the plea (inter- alia) that the
parbicular plot having been dedicated to
charity could not be bound by the mort-
gage. The learned Chief Justice' who
tried the case permitited the plaintiff-
mortgagee to file an addibional state-
mer$ wherein the plaintiff pleaded that
Appadpral and. his sons had acquired
title to the plot by adverse possessicn
and that they were therefore competent
to morbgage it. The learned trial Judge
found that a tible by adverse possession
had been acquired. The correctness of
this finding is the subject of this appeal.

Tanikachalla made a will a . few
years before his- death: This. attempt
0 dispose of his property was objected to

by his <ons, and led to the matter being

submitted to a  panchavat. The pan-
. chayatdars made their award (Ex 4).
The award recites that a garden of 8
cawnies had been- dedicated to charity
by Tanikachalla for the performance
of pujs ab the-:ftemple which he had
built there and: &t the samathi or fombs
inthe garden and for'the feeding of 100.
pandarams at Tirupporur; and that his
sons had consented to the endowment.
The award was given in March 1893, In
May following Tanikachalla put up ‘a
stone in the garden with an inscription
Iix, 3 (a) stabing that he had built a
tgmple 4nd had- - madé a private
dharmam
member of his family had any . right to
alienate. thé property.- In  December
1893 he ekecuted a. registered deed of
gift (Ex.7). This deed recites:

© ¢ have built. a TXanniaka parameswara
temple; and have been' doing puja. To this
temple I have made.a gift.,’”’

And then it provides that he and  his

wife Manonmani were to have the con-~

duct of the charity, viz. the puja ab the
semple and thefeeding at Tirupparur,
during their - lifetime. It  further
recited:

_relations of the founder interested in

arrangement’ and, that no,

, , 1935
. “On our “death, we shall be butfed _—
abovesaid garden. and. tombs builf a'ndln fhe
shall 'be done 6o these -tombs also, by Rpu}a,
Gramani, the. son by the third wife, whoma’m
have appointad from among our sons in Qur laWe
days, and 1f he happens to:die Withoubissugt
such person as may be appointed by him fme,
among the sons of my other sons shall condun;
the abovesaid dharma Kainkaryams.’” ¢
Tanikachalla’ died in May 1896, and -
Manonmani became entitled under thy
deed to the management of the exdoy:
ment. His sons however whose consgyy
to the dedication had been obtaineg
in the panchayat award, lost little tipg

in tearing up that traaty. In February
1897, they entered into a partition desq
by which they divided up their father's
properfies, including the endoweq
garden, this last named piece of property
being allotted to Appadurai. The mort.
gage, namely the suif mortgage, of thig
property was made in November 1992
mozre than 25 years after the parbition,
It has been suggested in the argument
that it was competent to the family to:
put an end to what was a private family
endowment, and that the partition must
be regarded as effecting this result, If
this contention is souund, there isan
end of the case. But we think it can-
not be maintained. Assuming that as g
private religious endowmenst, it was one
which could be converted into secular
property, by the consensus of the whole
family, this could only be doune with
the consent of all the male and female

the charity: (see Golapchandra Sarkar
Sasbri’s Hindu Law, Bdn. 7, p. 860).
Manonmani, as the appointed manager
of the endowment, was interested in the
charity and her consent would be neces-
sary to the termination of it. Bub there
is no evidence that she consented to or
was consulted upon the partition of the
property. She was not a parby o the
parbition deed, and all that she has
done is to put her mark in witness of
the execution of it by -Appadarai and
his two brothsrs. That . will not be.
proof of her consent to the ‘contents of
the deed. The questior then remains

- whether at.the date of the +suit mors-

gage Appadurai and his co-morbgagors
had obtained a title to the endowed
property by adverse passession.

"It is clear from the document (Ex. 7,
that there was a complete dedication of
the land to the temple or to the idol
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Jocated therein. There was no convey-
apcé in trust to any person on behalf
of the idol. There was consequently no
wirustee’” in bhe strict sense of the word,

.appointed. The appointment made in-

the deed of Tanikachalla himself and
of Manonmani and then of Raju, was the
&pp.ointment of persons who were to ach
as -managers of the endowment. The
distinction between a person so appoin-
ted and a ~‘trustee” has been pointed
out by their Lordships in 44 Mad 831

(1) at p. 848, where they say: .

“U'Neither upnder the Hindu law nor in the
Mahomedan system is any property ‘‘conveyed’’
to a shebait ‘'or mutawalli, in the case of a

‘|dedication. Nor is any property vested in him;

whatever property he holds for the idol or fhe
institubion he holds as manager with cerfain
beneficial interests regulated by custom or

usage."’

 We think that the deed (Ex. 7) vested
the legal estate in the idol. The only
right with which the manager was in-

‘|vested was the right o manage fhe

garden and to spend the balance of any
profit derived from 1t omn the puja and
charity. However, for the purpose of
8.:10, Lim. Act, & manager of a religious
endowment is in. the same position as
an express trustee. This is the effect of
the amendment introduced by way of
an exception to 8. 10 by the Indian
Limitation (Amendment) Act of 1929.
The Exception says: i

‘“For the purposes of the section any pro-
perty comprised in a Hindu religious or charit-
able endowment, shall he deemed to be pro-
perty vested in trust for a specific purpose, "and
the manager shall be deemed to be the trustee
thereof.”’

The amended section was in fores
when this suit was brought, and there-
fore would -be applicable to the suit =
(1934 P C 77 (2). . Under 8. 10 no length
of time will bar a suit against an ex-
|press trustee or his legal representa-
tive, or assigns (not being assigns for
valuable consideration) for the purpose
of following the trust property in his or
their hands.. The rule is that an ex-
press trustee cannot prescribe for a title
by adverse possession against his bene-
ficiary, and, of courge, the trustee’s
legal representatives or assigns (without
valuable consideration) are in no better

1. Vidya Varuthi v. Baluswami Ayyar, 1922

P (0 122=65 I C 161=48 I'A 302=44 Mad 831
~(PO). - .
2. Mt. Allah Rakhi v. Shah Muhammad Abdur

Rahim, 1934 P G 77=147 IC 887=61 I A 50=
© 56 ALl 111 (P C). w
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position than the trustee himself. Bu.,
the'rule does'not prevent a stranger tol
the trust, who takes possession of th.
trust property independently of the|
trustee, from dcquiring title by adverse
possession. These propositions are in-|
disputable. It has been conftended
that Appadurai was the legal reprs-
sentative, notrof Manonmani in whom ™
the management of the endowed pro-
perty vested on. Thanikachalala’s death.
but of Thanikachala, the original man-
ager or ' trustee’”. There is no sub--
stance in this contention. There i%s no
evidence that on Thanikachala's death
Manonmani renounced the management.
It is nob to be assumed that she did.
She was de jure manager. Whether she
carried on the duties of the mar ™ se-
ment in the brief interval between her
husband’s death and the partition of the
property by her sbep sons there is no
evidence to show, and there was not

likely to be; any evidence after the lapse’

of so many years. Manonmani survived
$i11 1918. * Appadurai as a son and heir
of Thanikachala might be his legal re-
presentative in- respect of his separate
property; but he had no locus standi $o
represent Thanikachala in respect of the
endowed property vested in the idcl |
and of which Manonmani was the ap-
pointed manager. y

‘The substantial argument is that Ap- -
padural must' be regarded as having
taken the Dproperty subject to the
“$rust’” and that he was consequev..ly
in the position of a trustee de son tort.
There can be no doubt that if Appa-
durai took the endowed land subject to
the "trust” he would be subject to ths
disabilities ‘of an express trustee, in-
cluding the inability to acquire a title
to the trust property by ‘adverse pos-
session. Thus,in 2 Q B 390 (3) Lord
Bsher said: o o .

“The cases seem to decide that where & per:
scn has assumed, either with or witkout con-
tent, to act ag trustee of - money or piher
property, and has in consequence been in pos-
session of or has-éxercised command or gontrol
over such money or property, a Court of Equity
will impose upon him all the liabilities of an
express trustes.’!

In the argument reliance has been
placed on the statements in the parti-
tion deed that the puja &t the tomb and
in the temple would be performed by
3. boar v. Ashwell, (1892) 2 Q B 390=42 W R

165=69 L T 585.
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Appadurai and Raju Gramani.

no mention made of the feeding of

Pandarams at Tirupparur. And the

conglusion which we have been invited

%o draw is that the brothers were under-
faking the duties of - the “trusteeship’.
We think that these pious resolubions
“n uhc parbition deed signified nothing.
It is apparent from the evidence that
’I'Degtoad the father's annual ceremony—
which is & duty common to Hindu sons
—nons of the charities, puja or feeding, .
ingtituted by Thanikachala were.per-
formed .from -the woment that Appa-
durai usurped pessession of the endowed
preperty: ' Neither he nor his brothers
assuraed to ach as “brustee” of the pro-
perty. On the contrary, their conduct
shows that they took the earliest op-
pertunity of making an end of the
charifies.. .

- Turoing to Appadurai’s conduct with
regard to the dedicated property taken
by him on the partition, there is evi-
dence that he mortgaged it in 1909 and
again in 1914. In 1915 he filed his
Insolvency Petition in - which  he inclu-
ded among his' assebs .this same .pro-
perty, claiming 1/5th shave imif, ha
having four sons then living, - All these
acts were quite'.inconsistent with his
recognising any title to the property:
remaining in the idol 'or any right of
Manonmani to manage the property. Ib
ig imposgsible to believe that Manonmani
wwas not aware of the use to which Ap-
padural was pubting the property. In
our opinion the evidence establishes
that his possession became adverse from
the time of the partition deed, and ac-
cordingly 'a titla by ' p#ageripbion had
beer obtained by him to the property
long before the suit mortgage was exe-
cuted. Possession adverse to the man-
lager of property dedicated to an idol is
iadverse to the idol, and will extinguish
|the idol’s right to the property: 32 Cal.:
f129 {4) and 87 Cal. 885 (5).

But it has been contended on the
strength of 6 Ch 428 (6), that the pre-
gence of the imscribed stome (Fx. 3-a
in the garden is incompatible with an
intenbion to hold the property adversely
4. Jagadindranath Eoy v. Hemantn Kumari

Debi, (1905) 382 Cal 129==31 I A 203=_8 Sar

698 (P'C).

5. Damodar Das v. Lakhan Das, (1916) 37 Cal
©885==7 I C'240=87 I A 147 (P-C).- -
6. Phillipson v. Gibbor, (1871) 6 Ch 428 at 438="2

400 J Ch 406=19 W R 661=24.1 T 602. °

There is

EMPEROR v, RAMANUJA (FB)

B 1933
to the idol. In thab case a vendor b,
filed a Dbill for specific performance of&d
contract to purchase a house. Thg pu:’
chaser's objections to title hag beexi
overruled; but he then discovered on g
wall of the property an inscripticm
stating that the title was in the Fagt
India Company. It was held that the
vendor - had not a good title. T,
Liords Justices observed: -

“When there is a boundary wall ang that
boundary wall remains undisturbed, and gy
nscription is allowed to remain in it as gyj.
dence, or as a statement to all the.world that it
is the boundary wall of the adjoining proprietor
it ssems to us idle tosuppose that any queg
tion of the statute of Limitations, or of adverse
possessign, or of cesser of possession, could P
perly arise)) )

The facts in the cagse before us ars
very different. - There is evidence thaf
the stone was removed from its original
position-n the garden when some of the
land had ‘besn compulsorily . acquired,
and had been put up in another place,
The circumstances that the stone con-
tinued to beset up in the garden ap- -
pears to us to have no more significance

than the circumstances that the tombs? '

and the temple were lefy untouched, If
is apparent from the other evidence
that Appadurai and his- brothers deli-
berately ignored it and . its .purpose,

'"Ws adcordingly agree with the finding
of the learned ftrial Judge that Appa-
durai had acquired ‘a title' to the pro-
perty in question at the time of the suit
mortgage, and - we dismiss the appeal
with costs:

C.RK.[K.S. - Appeal dismissed.

kk AL R 1935 Madras 486
(Full Beanch) - :
BEASLEY, C. J., RAMESaM, MADHAVAN
NaIir, CURGENVEN, CORNISH, BURN
AND PANDRANG Row, JJ,
Emperor
V' .

* M. Ramanuja Ayyangar—Accused.

Criminal Misc. Petn. No.:910 of 1934,
Decided on 5th November 1934.

3 % (a) Letters Patent (Madras) Cl. 26—
Judge allowing -alleged inadmissible evi-
dence —No objection taken either at time of
giving evidence or when Judge referred to
it in summing up to jury—7¥here is no ‘deci-
sion' ‘on point of law—Word ‘decision’ does
not cover cases where Judge has never
applied his mind tec the matter and pro-
nounced opinion on it (Per F. B,; Madhavan
Nair and Curgenven, JJ., Contra). :

Per Full Bench (Vadhavan Nair and - Cur-
genven, JJY Dissenting).—~Thé word ‘decision’
in Cl. 26 should not be made to cover a case
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9% be said on behalf of the other view which has not

faamtr already been said. We agree with the decision on
c this further ground. The ordinary meaning of ** tor
IxpRasay 5

Panpe. pre-empt ”’ is to purchase in preferenee to others and
A pre~emptlon is the effect of the purchase. The vendee,
if he is successful, does in fact pre-empt and is, there-
fore, properly spoken of as a person claiming pre-
emption. Whereas ‘‘ the right of pre- emption *’ is
spoken of in other parts of the Act, in this parhcu]ar
sub-section the word used with reference to what is
being claimed is simply pre-emption. - We are further
of opinion that this interpretation satisfies another
test, namely,’ the true construction of section 10 where
it is quite obvious that the expression *‘ equal ’’ or
““inferior >’ right of pre-emption is used. with re-
ference to the vendee. It has heen found that the
plaintiff is related to one of the vendors and the hus-
band, of the other vendor within four degrees. The
wajib-ul-arz filed shows that the property in question
was obtained by one of the vendors and the husband
of the other vendor from their fathers, respectively,
. who were own brothers. = The appeal must be allc')w,ed.

and the suit decreed. ’ ‘
' ' Appeai allowed.

MISCELLANEOTUS CIVU_,

1925 Bel‘ore Mr. Justice Dalal and M. Juszice Boys.
Decemlber,

23, CHITAR MAT: (Prarvrirs) ¢. PANCHU AL axp OTHFRS
e (DRFPNDAYNTS).*
Act No. IX' of 1908 (Indian Limitation Act), section 7:
schedule I, article 144—Adverse  possession—Idol—
Alienation of property belonging to an idol.
An idol is under no disability of the kind reEetrerl to in
section 7 of the Tndian Iimitation Act, 1908 and if proprrty

* I!rhscclluneous Cnse I\o 668 of 1925,
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belonging to it be alienated by the wanager, adverse posses- __

sion runs against the idol just as against any other person.
Damodar Das v. Lakhan Das (1) and Jegadindra Nath Roy
v. H cvmanuf Kumart (2), referred to.

TeE facts of this case were as follows i—
Two brothers, Ram Narain and Ja1 Narain

owned a house in a street in Ajmere in equal shares. -

Jai Narain made a gift of his share on the 9th of
January, 1903, to the idol of Shri Chaturbhujji

Maharaj installed in a temple in Ajmere. TUrnder the:

«deed of endowment he gave directions as to the use
to be made of the income derived from the rent of half
the house. The defendant Musammat Bishni is widow
of a'son of Ram Narain. On the 17th of April, 1905,
the managers of the temple sold the gifted portion of
the house to' Musammat Bishni. On the 5th'6f Decem-

ber, 1918, plﬁ,jmiﬁ, som of Jai Narain who was dead
af the time, sued for a declaration that the property
in suit consisting of half the house formerly owned by
his father was trust property; that the transfer of the
said. property to Musammat Bishni and bher adopted
son Panchu was null and void and that the property
might be made over to the trustees of the temple of
Shri Chaturbhujji after dlSpOaSGSElOD of the two
deferidants Nos. 1 and 2.

The defendants were Musammat Bishni, her
-adopted son Panchu and 11 other persons of the
Agarwal-Marwari community of Ajmere who are des-
cribed in the plaint as *“ panchas ’’ of the Biradri
(brotherhood) of the Agarwal-Marwaris of Ajmere.
The allegation in the plaint of transfer to both
Musammat Bishni and her adopted son was incorrect,
The sale was made in favour of Musammat Bishni
alone, the adoption having taken place subsequent to
the date of sale.

() 910 TL.K., 87 Cale. $85.  (2) (1964) 81 T.A., 200

3
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The suit was instituted more than 12 years after
the date of sale, so it was pleaded in paragraph 11 of
the plaint that under the provisions of section 10.of
the Limitation Act the bar of limitation was saved.
This plea was decided against the plaintiff and the
reference to us does not cover that point.

The plaintiff, having lost his case in two Courts
in Ajmere, asked for a reference to the High Court
under section 17 of the Ajmere Courts “Regulation,
No. T of 1877. '

On this reference—

Dr. Surendra Nath Sen, for the applicant.

Dr. M. L. Agarwala and Munshi Pam;r/ Lal, for
the opposite parties.

The judgement of the Court (Darazn and Bovs,
JJ.), after setting forth the facts, thus proceeded :

The statement submitted by the learned Addi-
tional District Judge has referred to us the following
questions for decision :— .

(1) Whether the deed, dated the 17th of April,
1905, could constitute an alienation of the dedicated

~ property (waqf) which was under the management of

the Marwar? faction of the diradri of Agarwals at

- ‘Ajmere and thereby give rise to adverse possession.

(2) Whether respondent No. 1 could acquire any

‘title to the said property.

(8) Whether in the cir cumstances of the plesent
case respondent No. 1 could claim the benefit of the
law of limitation, especially in view of paragraphs. 1
and 2 of the written statement.

We shall take up issue No. 2 first, according to
the sequence in which the case was argued by the
plaintiff’s learned counsel Dr. Sen. He argued that
an idol suffered the disability of perpetual minority,
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so any suit by an idol-at any period of time after the
date of the transfer would be saved from the bar of
limitation nnder the provisions of section 7 of the
Limitation Act. He-based his argument on a tenta-
five opipion put forward by the learned author of a
treatise on Hindu Law (Sastri’s Hindu Law). Af
page 726, Chapter XIV of his book, 5th edition, the
present editor of the book has made the suggestion in
the following words :—

“ As regards limitation it should be considered
whether section 7 of the Limitation Act is not applic-
able fo a suit to,set aside an improper alienation by a
sebait of the property belonging to a Hindu god. As

'the god is incapable of nhmaginfr his property he

1925
—
CuiTAR
MAL

PA \cEU
Lar,

‘should be deemed a perpetual minor for the purpose

of limitation.”’

. ‘We were not referred to any ruling where this
opinion may have been followed. With respect, 1t
may be pomted out that in a transfer by o minor the
quasnon of & proper or improper alienation would
not arise. Under the Contract Act a transfer by a
minor would be void and not. only voidable: Mokori
Bibee v. Dharmodas Ghose (1). If the rule were
enforced the property of a god would not fetch any
money in the market when need arose to transfer it for
the benefit of the temple where the idol may be instal-
led.  The learned editor himself has quoted in the
book a pronouncement of their Lordships of the Privy
Council in conflict with this view, Jagadindra Nath
Roy v. Hemanta Kumart (2).  In that case a suit fur
possession was brought by a sebait of an idol and the
High Court of Calcutta held that the idol being
juridical person, capable as such of holding property.

" limitation started runuing against him from the date

().(1903) LL.R,, 30 Calc., 839. (2) (1904) 81 T.A., ‘203.
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% of the transfer and so the suit by the sebait was time-
Omusv parred. Their Lordships accepted this view as pro-
o.  hably the true legal view when the dedication is of the
Pﬁf:a _completest kind known to the law (page 209, para-
graph 8). : They, however, held that limitation was
saved because when the cause of action arose the
sebait, to whom the possession and managei-ent of the
dedicated property belonged, was a minor. So the
right to bring a suit for the protection'of the property
was ab the time vested in a minor -and such a snit
could be brought within' three years of: the majority
of the sebait in whom the right to sue had been vested.
This ig clear authority for Lolding that the idol was
not considered by their Lordships to he d minor in
perpetuity. - In a later ruling this point is made more
clear. That ruling is also quoted by the editor of
Sastri’s Hindu Law with great fairness: Damodar
v. Lakhan Das (1). The senior chela and rightful
mahant of a 'math transferred half the property of the
math to another chela. ‘When the senior chela was

succeeded by his disciple, the latter brought a suit for .

recovery of possession against the chela tc whomn his
predecessor- had transferred half the property. The
suit was brought 12 years after the transfer and was
held by their Lordships to be time-barred. Théy
observed : *‘ The learned Judges of the High Court

have rightly held that in' point of law:the property

dealt with by the ekrarnama was prior to its date to
be regarded as vested not in the mahant, but in the
legal entity, the idol, the mahant being only his re-
presentative and manager. And it follows from this
that the learned Judges were further right in holding
that from the date of the ekrarnama the possession of
the junior chela by virtue of the terms of that ekrur-
nama was adverse to the right of the jdol and of the
1 (1910) LL.R.. 97 Calc.. 69%. '

2y
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1925

senior chela as representing that idol and that there-
fore the present suit was barred by limitation.” (page “F™*
894). . We have clear authority, therefore, in refusing el
to accept the plaintiff’s argument. Lit.
[The judgement then proceeded to deal with the '
other two igeues which are nob material fov the purpose
* of this report.]
For these reasons our answers to the questions put
to us by the learned Additional Judge are :—
(1) That the transfer of the 17th of April, 1905,
was an alienation which started adverse possession in
favour of Musammat Bishni.
(2) That Musammat Bishni could acquire title to
the property under the deed and by adverse possession.
(8) That by her admission of paragraphs 1 .and 2
of the plaint Musammat Bishni was nob estopped from
putting forward a plea of limitation.
A copy of this judgement shall be sent to the court
which made this submissjon and the costs consequent
on the reference here shall be costs in the appeal out of
which the reference arose. The costs will be payable
by the plaintiff. ‘

APPELLATE CIVIL.

Before Sir Grismwood Mears, Knight, Ghicf Justice, and Mr. 192
Jendary,
Justice Lindsay. 4,
TAT NARAIN (DErENDANT) 0. JATAR BEG AND ANOTHEZR — .
_ (PraINTirrs), ‘ ,
Acquiescence—Equitable doctrine of—DBuilding on the land of =
another—Gircumstances  disentitling owner to claim
demolftion.
In order that the profection of the equitable doctrine of
acquiescence may be successfully claimed, the following wir-
cumstances must subsist 1 —
The party claiming the benefit of the doctrine must
have made n mistake as to his legal rights and must have

* ‘Appes) No, 90 of 1924, under section 10 of the Letters Eatent

o5
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DAMODARDAS . . . . . . .
AND
ADHIKARI LAKHAN DAS . . . . . . . DEFENDANT.
ON APPEAL FROM THE HIGH COURT IN BENGAL.

Debottar Estate—Adveyse Possession—Limitation.

.. PLAINTIFF;

Where debottar property was vested inan idol and managed by the
mahant, on whose death his two chelas, represented by the plaintiff and
defendant, settled a disputed right to succession by an ikrarnama: in
1874 under which each chela obtained possession-of the share of debottdr
properties allotted to him :—

Held, in a suit broaght in 1001 to eject the defendant from the pro-
perties allotted to him, that his possession thereof was adverse to the
idol and also to the plaintiff, ahd that the suit was barred by limitation.

APPEAL from a decree of the High Court (Jume 6, 1903)
reversing a decree of the Subordinate Judge of Cuttack (Septem-
ber 30, 1902) and dismissing the appellant’s suit.

The suit- was brought on July 17, 1901, by ‘the miahant
and shebait of the Sadabrata math or temple of the Thakur
Sri Gopal Jiu at Bhadrak, in the district of Balasore, to eject
the respondent from certain properties- at Bibisarai, movable
and immovable, set forth in the schedule to ‘the plaint, and
alleged by the plaintiff to be part of the debottar and marfatdari
property of - the idol, and as such dedicated to and required for

Y the purposes of. its worship and service.

It was further alleged by the plaintiff that Sriram Das, his
predecessor, mahant and shebait of the Thakur and math at
Bhadrak, on succeeding to the office of mahant, had in the course
of a dispute and litigation with the defendant, who claimed to be
the successor to the said office, entered into an agreement with

"the ' defendant whereby the said properties were to be held by
the defendant as an adhikari or manager for purposes set forth
in the ikrarnama executed by the said parties on November 3,
1874, and subordinate to the said Bhadrak math. And he sub-
mitted that the properties in dispute, being part of the debottar
* Present : LORD. MACNAGHTEN, LORD COLLINS, and SIR AR’rl-fuR'
. WiLsoN. '
M2

147

J.C*
1910

Marck 2 ;
June 7.

b



SCC Online Web Edition, Copyright © 2019

Page 2 Sunday, September 15, 2019

Printed For: Magbool & Company .

SCC Online Web Edition: http:/Awww.scconline.com
TruePrint™ source: Indian Appeals

148 : INDIAN APPEALS. (L. R.

J.C. property of the said Thakur, could not be validly assigned or
1910 dealt with by the mahant Sriram Das so as to affect the right
DA;E;AR of the Thakur, and that in any event no such arrangement could
Das'.  be operative beyond the lifetime of Sriram Das, and that upon
LAxvi;Aﬁ his death the ikrarnama and the arrangements thereunder
E“f_‘ lapsed and became ineffective. He also'alleged that the defendant
was unfit for the post of an adhikari, and that owing to his habit
of misappropriating the profits of the debottar properties he
was not fitted to be in possession of them. His cause of action
was stated to have accrued upon the death of his predecessor,
Mahant Sriram Das, on the 5th Sraban, 1296, corresponding
with July 18, 1889. The plaint prayed, inter alia, for a declara-
tion that the disputed property was debottar as alleged, and that
the ikrarnama was illegal and invalid, and for possession of the

said property with mesne profits.

The respondent set up limitation as his defence, claiming that
neither the plaintiff nor his predecessor had been in possession of
the disputed property within twelve years prior to the ‘institution’
of thg suit. He denied that the plaintifi’s predecessor had died
on the 5th Srabanm, 1296 (July 18,1889), as alleged, and stated
that he had been in adverse possession of the properties in suit
from November 3, 1874, the date of the said ikrarnama, and
that an absolute right had accrued to him, extinguishing the
alleged rights of the plaintiff and his  predecessor, Mahant
Sriram Das.

The Subordinate Judge found that Sriram Das died on July 18,
1889, and that therefore the sult was not’ barred by limitation,
' As tothe third issue, he found that the defendant had obtained
N - possession under the ikrarnama, and that the onus lay upon him
to shew how and when that posgassion became adverse fo the
mahant of the Bhadrak math, and that he had not so shewn. He
held that there was no evidence of adverse possession. He gave
the plaintiff a decree for possession of the disputed properties

with mesne profits from the date of the suit, with costs.
The High Court reversed this decree. - The material passage

of its judgment is as follows i —

“If the plaintiff claims to be the successor of Sriram ' Das,
he .certainly cannot recover the Bibisarai math, for the
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ikrarhama proﬁdes that neither Sriram Das nor any of his  J.Cv

heirs shall ever disturb the possession of the defendant in 1916
‘the' Bibisarai math. On the other hand, if the plaintiff p, o5 ¢
sues merely as the trustee” of the idol, to whom the two maths  DAs
in strict legal intendment belong, he is met by the plea of mei;m
the defendant’s adverse possession of twenty-seven years. We _13_“_5_'
think there can be no doubt that the defendant held the disputed

math adversely for more than twelve years even before the death

of Sriram Das. This is apparent from Exhibits 10, 11, and 12,

in which the defendant claimed in February, 1877, to hold the

math by right of inheritance, though he admitted that possession

was made over o him under the ikrarnama of 1874. Sriram

Das died in July, 1889,' more.than twelve years after the above

claim. Furthermore, it would appear from the Privy Council

decision in the case of Gj;zzrzasdmbanda Pandara v. Velu Pan-

daram (1), that the plaintiff and his preceding shebaits are not

in the position of the holders of life estates, and that the plaintiff ,
is not entitled to contend.that his r‘ight to sue accrued to' him

only on the death of Sriram Das, and that the possession of the
defendant, which may have been adverse to Sriram Das, was not

adverse to him. The decision of the Privy Council above alluded

to is of higher authority than the ruling of this Court in Arruth

Misser v. Juggurnath (2), on which the Subordinate Judge

relies.

| “ Moreover, this Court in a comparatively recent case, Nilmoni
' Singh v. Jagabandhu Roy (3), has affirmed the principle laid
down by their Lordships of the Privy Council in the decision

above referred to, and has held that each succeeding manager or

shebait of an idol does not . get a fresh start, as far as the

question of limitation is concernedy on the ground of his not

deriving title from any previous manager. The ruling in this

case is further direct authority for holding that the possession of

" the defendant has been all along adverse, and bars the plaintift's

claim, and the dacisian in Bajoy Chundep Bansrjee v. Helly
Prosonno Mookerjee (4) also supports this view,”
(1) (1899) L. R. 27 Ind. Ap. 69; (2) (1872) 18 S, W. R. 439..

I. L. R. 23 Madr. 271. (3) (1896) I. L. R. 23 Calc. 536. .
(4) (1878) I. L. R. 4 Calc. 327.
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JC ‘A. M. Dunne, for the appellant, contended that the suit was not
1910, barred.” The title to the properties was vested in the Thakur
Damopar 25 debottar estate. Sriram Das as mahant was simply a
DaS . manager thereof and had no title which he 'cquld validly assign. :
LAxviuN The terms of the ikrarnama did not purport to assign title or to -
Efi' confer on the respondent any rights beyond those of a manager -
of the debottar properties of the idol. ‘The right so granted and -
the possession which followed were merely for the purposes of
managfément subordinate to Sriram, and did not endure beyond
the life of Sriram. There was no evidence of possession by way :
of title, ddverse to the true owner, or unaflected by a trust in his
favour with the duty of management. . The onus was upon the
respondent - to shew how and when possession under the'
ikrarnama ‘became adverse to the idol and to the appellant.
Referehce was made to Gnanasambandha Pandara v. Velu:
Pandar'am (1) and Nilmoni Singh v. Jagabcmdku Roy, @)

The. respondent did not appear,

Igto The judgment of their Lordships was delivered by
June 7. SIR ARTHUR WILSON. This is an appeal from a decision of the:

' Hi'gh Court of Calcutta, dated Junme 6, 1905, which overruled
that of the Subordinate Judge of Cuttack, dated gepfember 30,
1902. ’

The suit out of which the appeal arises was filed in the last-.
mentioned Court by the plaintiff appellant in his character as
mahant of the math or temple of a Hinda deity at Bhadrak, in
Balasore, and the object of the suit was to recover possession of
certain properties situate at Bibisarai, in Jaipur, the suit being
based upon the allegation that the properties were debottar
f)roperty, dedicated to the worship and service of the plaintiff's
Thakur, and héld by the defendant as an adhikari in charge of
what was said to be a subordinate math of Bxbxss.ral

The first Court decided in favour of the plaintifi. That
decision was reversed on appeal by ‘the High Court on the
ground that the plaintiff's suit was barred by limitation. Their
Lordships are of opinion that the learned judges of the High
Court were nght

(1) L.R. 27 Ind. Ap. 69. (2) I L. R. 23 Calc. 536.
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‘“There is now no dispute as to any question strictly of fact. J.C

The former mahant was in possession of both maths and of the 1910
property annexed to them.* He died leaving two chelas, between DAEAR
whom a controversy arose as to the right of succession to the D”AS
maths and the property annexed to them. That controversy was LARHAN -

settled by an arrangement embodied for- the present purpose in Ils_.
. an ikrarnama dated November 3, 1874, executed by Sriram Das,
senior chela, in favour of the junior chela, described  as
. Adhikari Lakhan Das, by which the math at Bhadrak was
allotted in perpetuity to the elder chela and his successors, while
" the math at Bibisarai and the properties annexed to it were
allotted to the younger chela and his successors, for the purposes
connected: with his ma.{h, subject to an annual payment of
Rs. 15 towards the expenses of the Bhadrak math. The parties
to the present suit stand in the place of the elder and younger
" chelas respsctively. - ¢
The learned judges of the High Court have rightly held that
in point of law the property dealt with by the ikrarnama was
prior to its date to be regarded as vested not in the mahant but
in the legal entity, the idol, the mahant heing only his represen-
tative and manager. And it follows from this that the learned
- judges were further right in holding that from the date of the
ikrarnama the possession of the junior chela, by virtue of ths
terms of that ikrarnama, was adverse to the right of the idol
and of the senior chela, as representing that idol, and that. -
therefore the present suit was barred by limitation. i
For these reasons their Lordships will humbly“advise His
Majesty that thié appeal should be dismissed. As the respondent
has not appeared upon the hearing of the appeal, there will be ‘no
order as to costs. ' :

Solicitors for appellant : T\ L. Wilson & Co.
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" PANIGRAHI AND NARASIMHAM JJ.
Radhakrishna Das — Appellant v. Badha.
wamang Swamt and amother— Respondents.

A.T. A, D. No., 105 of 1943, Decided on 27th August
1948, from decres of Sub-Judge, Puri, D/~ 8th May 1943.

T {a) HinduLaw—Religious Endowment—Endow-

ments in temples — Usual forms stated — Supple-

mentary grants by other persons — When usually”

‘made stated.

Properties are usually endowed by Hindus for the
performance ‘of Pujas in' a temple or for the perfor-
mance of certain festivals therein or for the perfor-
maznce of Archanas to the deity in the name of the
dounor. In the first clags of caeges the endowment is ufi-
lised for conducting the necessary and vital parf of
worship and of the ritual in the temple. Ordindtily
the Puja ig not performed in the name of the donor
and counsequently supplemental grants are made for the
purpose of the service being more efficiently performed.
T the second class of cases where the grants are made
for the purpose of Utsavas it is usual for others to sup-
plement the funds either by making permanent grants
of land or money or by yearly contributions towards
the celebration of the festivals., In the third class of
cases where the grants are made for performing Archa-
nge in the name of the donor, either daily or on stated
occasions, if the funds are not sufficient to meet the ex-
penses, others will not come forward to supplement the
resources. The Archana is intended solely for the bene-
% of the grantor: A, I, R, (2) 1915 Mad. 1003, Ref.

[Para 8]

(b) Hindu Law — Religious sects—Vaishnabite
sects—Origin and development traced. [Para 9]

(c) Hindu Law — Religious Endowment — Idol
— Worship — Form of — Sankalpa for benefit of
donor is not necessary preliminary unless grant is
made for performing particular service.

Sankalpa'for the benefit of the  donor is nbt a neces-
sary preliminary to the daily gervice of a deity unlesg
the grant of land is specifically made for performing a
particular service. Hence when the grant is devottar
and is made for the service of the deity, there is no
obligation on the manager to perform .Sankalpa for the
benefit.of the donor, every day before offering “Bhog”’
o the deity, ' [Para 11]

1949 Opf1

(d) Hindu Law—Religious Endowment - Idol—
Suit by next friend, for declaration of idol's right
to revert to its original place of installation — Fact
that next friend is disinterested is immaterial —
Will - of idol must be determined by Court in
light of what is in best interest of idol — Civil P, C,
(1908), O. 32, R. 1. :

In & suit for a declaration that the alienation of the .

. plaintiff deity and its installation elsewhere is against

the will and the interest of the plaintiff deity and of its

* rights to revert to its original place of installation, tha

Court must determine whether itis the will of the

“deity to be so removed and whether it is in its interest

to be so removed. It does not matter whether the “‘next’
friend’? who brings the suit is wholly disinterested.
. . [Para 12]
. The will of the deity must be determined in the
light of what is in the best interests of the idol. Whare.
rival shebaits claim to represent the will of the deiby in
conflicting ways, the duty of determining what should
be the will of the deity must nlilmately devolve upon
the Court, [Payra 20]

Annotation; (44 Com) Civil Py 0, 0.88, B 1, N. Ly

(e} Hindu Law—Religious Endcwment—Aliena=
tion — Estate of family idol can be alienated for
legal necessity. .

As & general rule, according to Hindu law, property
given for the maintenance of religious worship is ina-
lienable. But the managér of an endowment has the
same powers as & guardian- of an infant to incur loans
for necessity and such loans will bind the idol’s es-
tate. Where the temple isa public temple the dedica-
tion meay be such that the family itself could not put an
end to it. But in the case of a family idol, the consensus
of the whole family might give the estate another direc-
tion. The properties at ons time devottar ma: by comn.

- mon consent of the whole family cease to be so and-

become secular property: It isonly in an idesl sense
that property can be said to belong to an idol,'and the
possession and menagement of it must in the nature of
things be entrusted to some person as the shebait or
manager. The person so entrusted must of necesgity be
empowered to do whatever may be required for the
service of the idol and for the benefit and preservation
of its properties, ab leastto as great a degrée as the
manager of an infant heir, The test is “the benefit of
the idol”. A shebait can borrow for legal necessity and
for necessaries of the deity and bind the estate of the
deity: Case law relied on. [Para 18]




2 Orissa

(f) Hindu:Law — Religious Endowment—JIdol—
Legal status of — Itis proper'ﬁy and can be subject
of gxft__Rzght to.be worshipped at particular place
is intangible property — Idol can be subject of ad-
verse possession and also acquire rights by ad-=
verse possession — Limitation Act-(1908), S. 6,
Art, 144,

There is no-absclute prohibition againsk the gift of
an idol. On ths contrary, the gift of an idol under cex-
tain circumstances is considered a landable act. .

[Para 13]

In the eye of law idols are property. Whether the
idol can be regarded es movable or immovable pro-
perty, the nght‘. to be worshipped ata particular place
or by a person may be regarded as intangible property.
A Thakur (1ﬂol) can be the subject of possession and
adverse possession. The transfer of an idol under some
circumstances cannot, therefore, be regarded as being
opposed to law and may be uphelc [Para 18],

¥dol is no doubt in a position of an infant as it can

act only through a shebait or a manager. But he cannot -

be regarded as perpetual infant. Transsctions by or
against him will be governed by the Limitation Act. It
is open to the sbeba,xt or any person interested in an
endowment, to bring ‘a suit to recover idol's property
for devoltar purposes. An idol can also acquire rights
by adverse possession just as much as there can be ad-
verse possession against the idol. An idol, therefors, is
as much subject. to the law of limitation as a natural
person and cennot claim ezemption on the ground that
he is a perpetual infant. Oonsequent]y, the idole right
to be located at a patiicular place is not a continuing
right. The right can be lost by adverse possession. Case
law relied on. [Paras 14 & 15]

Annotation: ('42-Com.) Limitation Act, S. 6, N. 80;
Arts. 142 and 144 N, 45. |

(g) Limitation Act (1908), 8. 23 — Continuing
wrong — WWhat amounts to, stated — Continuance
of injurious eifects and of legal injury, distinguished
— Trespass amounting to complete ouster is not
continuing wrong — Property of idol and idol itself
taken possession of — It is not a continuing wrong.

If the act complained of creates a continuing source
of injury and is of such a nature as to render the doer
of it responsible for the continuance thereof, in cases
in which damage is not of the essence of the action, ag
in trespass, a Iresh cause of action arises de¢ die in
diem. Where the wrongful act produces & state of
affairs, every moment’s continuance of which is a nsw
tort, a fresh action for the coniinuance liesin which

recovery can be had for damages caused by the conti-

nuanee of the tort to ihe date of the writ. Where the
wrong consists in the omission of a legal duty, if the
duty is to continue to do- something, the omission
constitutes a continuing wrong during the tims it lasts.
Where the wrong consists in an act or omission it must
not be fleeting or evanescent like a slander uttered, but
such as to produce & change in the condition of things
whichisa continual source of injury, There is a real dis-
tinetion between continuance of a legal injury and con=
tinuanee of the injurious effect of & legal injury. Thus,in
" the cuse of a bodily injury there is no continuing wrong
ag the injury ceases though the injurious effect may
persist. In other words, there must notbe a single
wrongful act from which injurious consequences follow,
but a state of affairs every moment’s continuance of
which is 2 new tort. The commonesi examples of con-
tinuing wrong are found in interference with water sup-
ply and obstructions to rights of way and of light and
air. Where adverse possessionis claimed on the strength
of the erection of = wall there i3 no continuing wrong
within 8. 23. The effect may continue but this does
not extend the time- of limitation. Where, therefore, a

RADHARRISENA DA4S v. RADEARAMANA Swawm1 (Panigrahs J.)

ALR,

trespass amounts to a compleﬁe ouster the wrong is not g
continuing one and successive actiong will not lie on the-
principle of inter rest wei publicae’ ut sitfinis litiwm,
The test in applying £. 28, is not whether the right ig
a continuing right bat whether the wrong is & continu-
ing wrong. Where the act or wrong is complete, S. 25
does not a.pply [Para 16]

When the properties. of the deity -and the idol itself
are taken possession of, the act which causes an en-
croachment of the idol’s right is at once complete and
there is no continuance of damage 0r wrong within the
mesning of the statute. The effect of the damags may
continue bub this does not extend the time of limita~
tion. When the wrong amounts to. dispossession of the
plaintiff then even although it may he a continuing
wrong the plaintiff cannot recover: possessxon after 12
years because under S. 28, he himsslf ha$ got no right
left which he can enforce, The real q\iestmn is not
whether the wrong is continuing or not, but whether
the wrong amounta to' a complete ouster of the plaintiff
that is to his dispossession. Case law relied on.

[Para 16]

Annotation: ('42-Com.) Limitation Act, 8. 28, N, 2,
3 and 16. .

() Civil P. C. (1908), S. 9 — Suit by worshipper
against custodian of deity to locate it in particular.
place—Plaintiff not prevented from worshipping at
place where deity is situated — Suit 1s not cogniza-
ble by Civil.Court,

A puit by a Worshmper not based on any right to tha
property in the idol or'to an office, ' against its custo-
dians to loeate it in & particular tem'pla instead of in
another, thers being no allegation that the plaintiff ig
prevented from worshipping the idol at the latter tem-
ple, is not cogmza,ble by the Civil Oour’n ¢ 82 Cal, 1072,
Rel. om. [Pma 191

Annotation: {'44-Com.) Civil P, C., 8. 9, N, 28, P, 8;
N. 48, Pt. 5.
B. N. Das ond 8. Mohanty —. for Appellant,

Sen Gupia and B. K. Pal — for Regpondents.

Panigrahi J. — The circumstances leading
to this litigation are not in controversy, The
plaintiff, Thakur Sri Radharamna Swami, was
admittedly the family idol of Ranganath Deb
Goswami, defendant 2 in this case. The father of
defendant 2 executed a ‘kebala’ dated 218t Novem.
ber 1909 transferring his shebayati right, the'inam
lands endowed for the service of the deity and
the plaintiff idol itself to the Guru of the defen-
dant 1 the then Mahant of Gangamatha Matm
at Puari, and put him in possession of the plain.
tiff. deity. The Government of Madras restimed
the inam grant on 4th November 1921 ag it had
been alienated, and the purpose of the grant
had failed. Defendant 2 thereupon applied to
the Government of Madras for hending over the
net agsessment of the village 10 him so that the
geba pujs of the deity may be continued. On
objection being taken by - Defendant 1, the
alienee, the, parbies were referred to establish
their rights in a eivil Court and the collettions
from the villags weré directed to be kept in the
Treasury as depogit pending the final adjudica-
tion of their title. Defendant g thereupon filed
a suit, T. 8. No.98 of 1926, on or about 14th
April 1926 against defendant 1 “for a decla.

the
g
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ration thai the plaintiff Thakur had not bsen
removed-from the said Goswami Math to the
said Gangamatha Math ag was falsely stated in
the above:mentioned ‘Kebala’ dated 21st Novem.
ber 1909.” This suit was finally decided against
defendant 2 on 27th Beptember 1928, whereupon
tho Board of Revenue regranted the inam
village of Jaggilipadaro to dsfendant 1. Defen-
dant 1 has thus been in custody of the
plaintiff idol and the inam village of Jaggilipa-
daro which constitutes the endowment of the
deity, as well asthe shebayati zight of defen.
dant 2, from 1909. The present suit was raiged
by one of the zamindars of Takkali in the dis-
trict of Vizagapatam as the ‘next friend’ of the
plaintiff-Thakur for a declaration that “the re-
tention of the plaintiff-Thakur ab the.said Gan.

_ gamatha Math by the said Madbab Das, and,

after, his death, by the defendant Raahakrushn&
Dab, has been Wronvful and is “a continuing
wrong' rnd prayed for a decree direching the
defendant Radhakrushna Das to restors the
plaintiff. Thakur to its original place of conse-
eration, namely, the said Goswami Math.”

1949 RADHARRISENA DAS v. RADHARAMANA SwaMI (Panigrahi J.)
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tion. The cause of action for the suif is stated
to have arisen on or sbout the 218t Novem. :
ber 1909, when the father of defendant g
purported to transfer the idol, and is alleged
to be arising from day to day thereafter.
Deofendant 1 in his written statement denied
that the plaintiff-Thakur had been installed or
consecrated by any Reja of Athgado or thaf the
purpose of the endowment was that the plain.
tiff-Thakur should always remain in the Gogwa.
mi. Math, It iz his ‘case that defendant g
transferred the inam lands of village Jaggilipa.
daro to the then Mahant of Gangamatha Math
and delivered the plaintiff.Thalkur as it was hig
family idol and capable of being removed.
Since then the defendant’s Guru, Madhab Das,
located if in & geparate temple in his Math
and was performmg it seba puja and janni
jatra and meeting the expenses from the {ncome
of the lands in the village of Jaggilipadaro, and
after his death, defendant 1 has besn performing
its seba puja and janni jatra. It is farther
alleged that the residential house of defendant 2
and his ancestors (who were married men) and
in which they lived with their family and child-
ren i3 popularly known ag the 'Goswami Math’
and that the plaintiff.Thakur was located in &
room sallotted for its puja along with other
idols, The father of defendant 2 was legally
competent to transier:the lands for legal naces-
sity and deliversd the plaintiff Thakur so thab
its. seha pujs may be continusd. Defendant 1’g
case thersfore is that since 1909, his Guru, and
after his death, defendant 1 ave in possession of
the pleintiff.Thakur in their own' right for &
much longér period than the shatutdry period of
12 yesrs and, at auy rabe, he has acqured
right by adverse possession to the custody of the
plaintiff.Thakur. Defendant 2 admits the allega.
tions of the plaintif 77 tofo and says that he ig .
willing and prepared o carry op the §eva pujw
and worship of the plaintiff-deity sccording to
strich Vedic rites, in conformity with the inten-
tion of the founder and the purpose of the institu-

tion in case the plaintiff-Thalkur is restored to -

its proper place of consecration and worship. .
[4] Several issues were framed by the trial

Court, but those which arise for determination

in this appeal are issues 2,4,7 and 8, namely the -

“(1) Did any ancesbor of the ‘next friend’ get tha
plaintiff installed and consecrated in Goswami Math
and or make an endowment mentioned in para. 3 of

{ ) Is the suit baned by limitation; )

(8) Ts the retention of the plaintiff-idol wrongful, as
alleged in para. 9 of the plaint;

(4) Is the suit bad under 8. 42, Specific Relie! Act’’,

[6] The learned Muusif who tried the suit held,
in an exhaustive judgment, that the Thakur was

50 tthe f2] Ths plaintiff's case is thab the ancestors
> é? i of defendant .9, Ranganath Deb CGoswami,
ntiff i were formewly the Gurus of the Raj family of
_ lem- Athgado, residing in a.house in Puri town known
b 10;511 as the ‘Goswami Math’, In or about the year
6 1789, the then Raja of Athgado had the plaintiff-
e Thakur installed and consecrated as the Thakur
of the Goswami family in & temple at the said
Y Goswami--Math with a view to ensuring the
o ding i performancs of its seba according to Vedic rites
4 The - by the Goswamis in perpetual succession. In the
i, wase o game year, it is alleged, after the said consecra.
i\ Deb ; tion the Raja of Athgado made an endowment
ther ¢ - ; in favour of the plaintiff+Thakur of certain lands
R 7 in village Jaggilipadaro in Athgado Taluk with
S‘in&m & view t0 providing for the deily offerings to
ol i aud the secrvice of the plaintiff-Thekur, The
e : plaintiff avers that the retention of the Thakur
Wath at the said Gangamatha Math is wholly wrong-
ylaﬁn- £ul, being contrary to the wishes and purpose of
qumed the founder, is secrilegious and is a continuing
.o had wrong, that the plaintiff is entitled to be restored
grant v 40 the pagoda at Goswami Math, and to be wor.
~ad to - ghipped there from day to day in . its owe way,
ver the according to the customary mode .of worship of
“*t the the said Goswami Math, ‘Iouowxng
54, On [8] The present ‘next friend’ of the plaintiff.
“ the - Thalkur claims to be the successor of the origi.
‘rablish nal founder of the endowment and as suchis = plaint :
ralions interested in thg location of the plaintiﬁaTh&kur
<0 the «at the proper place according to the purpose of
Jjudica- ‘the endowment, and asserts that it is the will of
_ “filed «the plaintiff. Thakur to return to the pagoda at
ub 14th .the Goswami Math and to be worshipped thers
7 ecla. - :&ccording to the gustomary mode of the institu.
e R
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the family idol of Goswami and that some BnGes.
tors of defendant 2 founded the deity and its
worship- and thet the ‘next friend’; the Raja of
Takkali, wag not competent to bring the suit as
hig connection with the Athgade family had
corsed and that the proper person to repressn
the will of the Thakur was the shebayat, and
that the.removal of the Thakur and the traunsfer
of the shebayati right is not jllegal and cannob
now be questioned by the ‘nexi friend’ of the
Thakur. He held tha} ke zelention of the plain.
fiff.ido! wag not wrongful and that, in any case,
ihe suit was barred by limitation, He accord-
ingly dismissed the suit. o
61 On appeal to the Court of the subordinats
Judge, the judgment of the learned Munsif was
reversed on the ground thatb the removal of
plaintiff.Thakur to the Gangamsths Mafh was
% confinuing wrong and that there could be no
adverse possession over the idol and thab the
plaintiff was competent to maintain the suit and
* the plaintiff’s suil was decresd ag prayed for.
[7]1 Defendant 1, the Mahant of Gangamatha
"Math, therefors sppeals. The principal conten-
tions urged on his behalf are : that the plain-
s ‘next friend’ has no interest of any kind
in the idol or in the propsriies endowed and ig
not competent to-file & suit as a disinterested
next friend of the plaintiff
& collusive suit instigated by dofendant 2 and
hag been brought fo bensfit him rather than the
plaintiff idol. Secondly, that the suib is barred
by limitation as there hag been &'complsts ouster
of the plaintifi’s rights and defendant 1 hag
acquired by prescription the right totretain the
ido!l and the endowment connected with it. . And
thirdly, thet the idol should not be .separated
from the properties and the sebayati right. This
guit being exclusively for the removal of the
idol to the ‘Goswami Math® will result in its
being dissociated from the endowed propertiss
which have been re-granted to defendant 1 after
resumption by the Government of Madras. In
order %o amp?’eci&te the validity of -thé first
ground taken by the appellant it is riecessary 0
vefer to Hx.1 which is a certified copy of the
Inam Register and the only document filéd on
behalf of the plainfiff. The igam purported to
be a devadayam grant “for the daily offefings
of the deity” and was to continus “so long ag
ithe service is performed.” It recites that it was
grantsd by one Brundabsn Harigchandra Deb
in 1789 to Sri Radheramanaswaini, The manager
for the tims being was one Brundsban Chandra
Deb Goswami, The Inam Commissionsr ordered
that the inam should coubinue so long as the
gervice is performed and the pagode lasts, and -
Title Deed No. 2465 wag issued on 17th November
1862, It does not appear from this register that

RADHARRISHNA Das v. RADEARAMANA SWAMI (. me'gmM J.)

f.Thakur; that this ig

previous 0 the grant. The plaintiff’s Goptemion
that one of his ancestors installed the deuy at
the Goswami Math and later made gramu of
the villags is-not borne out by the entries in the
Inam Register. Nor doss the evidencs that he
herd it from his grand-mother about the instal.

lation and subsequent grant carry convigtion, Tt
has also besn pointed out. that the Athgado
ostsio wag 90ld By auckion for arrears of tribute
on 15th mebruary 1854, The estate was ab first

declared to have been bpught in by Government

on the ground that the Khallikote Zamindar who
weas actuelly the highest bidder had not complied
with the terms of the sale and paid in the
prescribed deposit., Against this decision of Mr,
Prendergast’s, the then Collector, the Khallikote
Rajs appealed to Government and Governmeni;
ordered that the amount of his bid be aecepted
and the taluk made over fo him, “Ths old
sanad wag, ag is usual, ﬂ&ncelle*” See Ganjam
District Manual, p. 17.' In pa.ra 2 of the p?amu
it is slleged thet an ancestor of the present ‘next.
friend’ had the plaintiff.Thakur installed and
consecrated ag the Thakur of the Goswami family
by the then ancestor-of the dsfendant in a temple-
of pagoda at the said Goswami Math with a.
view to ensuring the performeance of its seba
according to Vetlic rites by the Goswami of the
said Math in perpstual succession. The srgu.’
ment on behalf of the respondent has proceeded
on the same footing that ths- plaintiff-Thakur

wag the family idol of defendant 2. Nonetheless:
elaborate arguments, were adduced both in the

lowsr appellate Court and in this Court on the-
right of the ‘next frisnd’, as the donor of the
deity and of the propérties attached to the endow-
meant, to control the management and regulate
the worship of the plaintiff-Thakur, The cage-
was further developed during arguments that the
worship of the plaintiff-Thalkur was not being:
performed by the appellant in accordancs with
the peculiar form of worship prevailing in the
Goswami Math. The spacific case for the respen.
dent is that before the daily -worghip is com-
menced at the Goswami Math thers should be a.
ankalpa iIl‘YO]ing the blessingd of tha daity for
the bensfit of the Athgsdo Zamindar, and thab
thLE was the customary mode of ,worship which

was' nob being folldwed by the appellant. This, -’

however, was not the case put forward in the
plaint. The only charge mads againsi defen.
dant 1 is contained in para, 9 of the complaint
which is ag follows :

“I4 ig submitted that the retention of the pla.mtlfr
(plaint ?) Thakur at the site of the Gangamatha Math is
wholly wrong, being utterly conrary to the wishes of
the founder and the purpose of the foundation, is =
sacrilegious act, and is & contmumrr wrong. The plain-
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the grantor was & Rajs of Athgado estate or
that he had installed ths plaintiff. Thakut at Pari:
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#iff is entitled o be restored to the pagods at the
Goswami Math, to be worshipped there from day to
day in itg own way according to the customary mods
of worship cof the said Goswami Math.”

[8] [After considering the evidence his Liord-
ship proceeded :1 Having regard to the pleading
and the ghgte of the evidence regarding the exis.
tence. of the alleged custom, I am unable to agres
with the ‘finding of the learned Subordinate
Judge that thers is.a failure in the psrformance
of the customary mode of worship in the appel-
lant’s math and that it therefore constitufes a
confinuing wrong. If is not clear if the donor
retained any interest or msads the grant subjest
to any condifion regarding Sankalpa or other.
wise. Properties are usaally endowed by Hindus
for the performancs of Pujas in & temple or for
the performance of certain festivals in ths temple
or for the performance of Archanas to the deity
in the name of the donor, In the firsh class of
cases, the endowment ig ufilised for conducting
the negessary and vitel part of worship and of
the vitual in the temple. Ordinarily, the Puja ig
not performed in the nams of the donor and
consequently supplemental granty are mads for
the purposs of the servics being mors sfficiently
performed. In the gecond class of ceses whers
\|the grants are made for the purpose of Utgavas
it is usual for others o supplement the funds
either by making psrmenent grants of land or
money or by yesrly contributions towards the

cases whers the grants are mads for performing
Archanas in the name of the donor, sither daily
or on stated occasiong, if the funds are nob
gufficisnt to meot the ezpenses, others will not
come forward to supplement the resources. The
* Archang is intended solely for the benefit of the
grantor: See 28 M. L. J, 2i7: {4, I.R. (2) 1915
'mad. 1008), dmbalavana Pondarosannadii v.
Sree Minakshi Sundoreswara Devasthanam.
) In the present cass the grant having besn made
aceording to Ex. 1 for the daily offerings to the
deity was an absolute and unconditional grant
and was not one for Archsma 8y foy inwoling
blessings ‘to' the grantor. Ths “Kebala’ which’
‘the father of defendant 2 éxecutad in favour of
the ‘appellan’s Guru meakes no mention of any
gpecial form of worship associated with the deity.
It recitss :

“Ag you are n Hindu belonging to our sect of
Brahmin-Vaishnavag and as it is expected that you
can properly perform the Seva Puja of the said Thakur
you and your successors should perform duly the Seva
Puje of the said Thakur!”

On the same day the vendor pasgsed & recsipt in

which ha gays : )

“Qut of the consideration I keep with you Rs, 10,000
for clearing .the dues of the mortgages in respect of the
aforesaid property ‘and having made over the deity,
Redhamohan, mentioned in the ‘Kebala’ ''.

RADHAKRISHENA DAS v, RADHARAMANA.SwaMI (Panigrahi J.)

celehration of ths festival, In the third class of -
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14 is, therefore, clear, as the Sub.Judge remarkad
in. hiz judgmens in the -appesl preferred by
defendant 2 in 1928,

“that the Thakur was heavily indebted and the only
property that was dedicated for its upkeep had been
morfgaged by the plaintifi’s father by an usufructuary
mortgage for Rs. 10,000 and therefore he thought ib
most expedient to alienate the property and deliver the
Thakur so that the rites.and ceremonies attached #o il
might be properly performed. Such alienation cannob
be  assailed or any legal ground and it was svideatly
for an adequate consideration.”

It i therefore clear $hab the go.called sustomary
mods of worship peculier te ths Goswami Math
is & pure myth and bag not besn substantiated.

[9] Ancther contention on behalf of the plain.
tiff. deity which found favour with the learned
Subordinate Judge is that the sliemee being a
Sanyasi is incapable of conducting worship ac-
oording o Vedio sifgs and, therefore; the plain.
Hiff i entitled to insist on the due periormsnce
of its Pujs by defendant 2 who i a married
man, I am unsble to appreciate this reasoning
because thers i3 no warrent for holding that the
Mahant of Gangemathe Math is o Senyasi. The
Mahant does nob describs himself as & Sanyasi,
nor is there any evidence that he or his Guru .
was initiated into the Sanyasi order. Thers has
been an unfortunate confusicn it the lower
Courts between an "ascetic’” and & '‘Sanyasi.” The
only difference that I can find between defen.
dants 1 and 2 is that the former iy & perpetunal
Brahmachati oz Visakla of fhe Vaishnab sect
while ths labter i3 a Grubi or married mab,
Both worship deifies, both perform the annual
ceremonies of their Grurus or ancsstors, and alse
perform other Vaidic Karmas, Saiiyasi sheuld
have no Gods or temples. Their only vosatbion is
the contemplation of the absolute truth and not
the worship of any God. A Brahmachari or
student, according to Golap Chandrs Sarkar is
of two descriptions, namsly, Upekarvana or
ordinary student and Naishtike or life-long
student, The former became a house-holder in

“(ue gourse, wkile the latter was a student for

life, devoted to the study of science and theology,
felt wno- inclination for marriags, did not like fo
become a house-holder, and choss fo life, 83 &
perpstual studenst, the austere life of celibacy.
There are pergsons belonging o gerfain rligious
sects of modern origia such as.the Vaishaabs
that do in some respect resemble life. long students
and ibinerant asgetics, They are connected with
the well-known Maths or Mehants . ... Most of
the Vaishnabite Maths of Bengal, Bihar and
Orissa were founded by Beugalee Brahmins and
Kayasthas who were the disciples snd followers
of Oheaitanya and they were not merely founded
by celibates but by house.holders. The thres Pra-
bhus who are the chief spiritusl preceptory or
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"masters of this order are Chaitanys, who is be-
lisved to be the incarnation of Liord Krishna,
Adwaitanand and Nityanand. Adweitanand’s
descendantg residing at Ssntipur are now chief
epiritunl prsceptors along with the male and fe-
male descendants of Mitysnanda. Besides these
three Peablbus, the Vaishnabs of this:order ack-
nowledge six Gosains as their original and chisf
teachsrs and founders, in some instances of the
families now sxisting, o whom as well as to the
Gokulashta Gosains, hereditary veneration is due,
Thess six are : Rupa, Sanatan, Jesva, Raghu.
nath Bhat, Raghunath Das, and Gopsal Bhat,
They appear to have seitled at Brundabsn and
Mathura, The poss of spiritual Guide is nob con-
fined only %o the Brahming: some of the wsll.
known Gosains belong to the Vaidya caste.
Chaitanya, the founder of these cults, nominated
Adwaitacharya or Adwaitanand and Nityanand
t0 pregide over the Bengal Vaishnabs, and Rupa
and Sanatan over those of Mathura : See Wilson’s
works, vol. I, It is'said that defendant 1 claims
descent through Gadadhar Prabhu and defen.
dant 2 through Nityanand Prabhu who were both
followers of Liord Cheitanya. A refersnce to
Chaityanya Charitamrute and Baishnab Abi.
dhang shows that Gadedhar who was also known
a8 Pandit Prabhu Gadadhar Pandit and Godai,
was the discipls of Pundarik Bidyanidhi- who
wase himself a disciple of Advaitanand. Gadadhar
came to Orissa along with Bri Chaitanys and
lived the life of a perpetual Brahmachari till his
death in 1533. Gangamudzi was an Oriya lady
and was a disciple of Gadadhar’s branch. Gada-
dhar wes a great scholar and wrote comrmen.
taries on the Gita. Besides he was & life-long
agsociate of Liord Chaitanya and is regarded by
the Vaishnahs aa one of the Pancha Tatva. The

appellant’s Math is obviously named - after -

Gangamudri, who was a Vaishnab herself and is

‘known &g the Gangamatha Math. The learned
Munsif has correctly observed that the only
difference between Gadadhar and Nityanand is
that the formsr did not lead & marvied lifs and
thus was an ascebic while the latter led 2 family
life, bu their cult was the same. This is borne
out by the '"Kebala” of the year 1909, in which
the father of defendant 2 agserted that the Mahant
belonged. to- the sect of Brahmin Vaishnav to
which sect the transferor also belonged.

[10] Apart from the compstency of defen.
dant 1 to perform the worship of the plaint:ff.
Thakuor it is asgerted that the daily service is
not being properly performed.

{11] According to the plaintiff's case there
should be a Sankalps as a necessary preliminary
. [to the daily service of the deity. This was not
. 'the case 88t out in tha plaint wor spoken to by
the plaintiff’s "next friend” as I have already

. morning and to puarily himself.

- the plaintiff.idol.
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observed. Nor is this insistence ,warranted by
Hindu texts. The daily rites of worship are as
follows according to the Hindu texts :

“The worshipper iz directed to awake early in the
He is then to sweep
the temple with a piece of cloth or with a broom made
of specified materials. In the Yogini Tantra the devotes
is promised spiritual bliss for a thousand years for
every particle of dust raised by .the sweepings. After
sweeping comes the process of smearing (Upalepans).
Thig, according to the-same authority, has to be done
with -earth or cowdung. The nexzt step is o remove the
Nirmalya or the remains of the previous day’s offerings
of flowers, Affer this the devotee should present the
deity with an offering of flowers; of Arghya or respect-
ful oblation of rice, durva grass, flowers, etc., with
water; of Pady or washing the feet as also of other
articles necessary for washing the:mouth and so on. A
deity in short is conceived as & living being and is
trented in the same way as a master of the house would
be treated by his humble servant. The daily routine of
life is gone through : the living image is regaled with
the necessaries and luxuries of life in due succession,
even to the changing -of clothes, offering of food, and
retirement to rest.”” SJpe Baraswaihi’s Hindu Law,

It is, therefore; preposterons o gsuggest that, the
daily worship of the deity-should be prefaced with a
sankalpa for the benefit of the donor. A gift of land
to a deity is extolled in the Shagtras as ‘produc.
tive of the greatest religions merit,” In the 'Maha-
bharst it is said that ‘‘the donor of land shinmes
in Heaven go long as the land, which 'is the
subject of gift, lasts,”” In the Varshapurne the
bestower of a piece of land to- Vishnu is pro.
miged fortune and prosperity for seven births,
and it is also mentionéd there that he who dedi-
cates the field or the house for the enjoyment of.
Vighnu is released from all sins. A gift of land
to anidol has, therefors, always been & favourie
form of endowment with the Hindus and it is
abhorrent to the Hindu notion of piety and re-
ligious merit to think that a dedication was
made to the plaintiff.Thakur for inviting bles.
sings to the donor: If the grant had been made

- to the Gosain for performing a particular service

guch as the invoking of daily blessings, the casea
would bs different. In this case, the grant,being
Devottar and having been made for the gervice
of tha deiby, defendant g, who is its manager, is
under no obligation to perform sankalpa ‘every
day before offering ‘bhog’ to the deity.

[12] The plaintiff’s ‘next friend’ has failed to
prove that there has besn a departure in the cus.
tomary mods of worship of the: plaintiff.deity in
the Gangamatha Math and that thers has been
in consequence a ‘‘continuing - wrong” against
The contention on behalf of
the appéllant that the plaintiff’s ‘next friend’ has
1o interest in' the suit or in. the location of the
plaintiff.Thakur and thaf the present suit ig
merely & device to .get back the Thakur to de.
fendant 2's house with'a view ultimately 6o
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‘claiming the propertiss attached to the endow-
ment, is not without force. Bui since the suil
Jis instituted professedly for the benefit of the
plaintiff.Thakur I have to examine the alleged
rights of the Thakur to revert to ifs original
plags of installation and also to determine whe-
ther it is the will of the Thakur o be so removed.
If it is in the interest of the Thakur thal he
should be removed to defendant 2’s house, if
does not. matter whether  the ‘next friend’ is
wholly disinterested in having keowght $his suit.

[13] The second and the most important
point raised on behalf of the appellant is the
question of limitation. The appellant’s case, in
brief, is that an idol be‘iongmg to a family is
transferable and an alienation is resognised by
law. Alternatively, if the transfer is void adverse
possession would run, from fhe date of transfer
of posssssion of the idol, not only sgainst the
endowed properties but also against the idol itself,
There is no doubt that, asa general rule accord.
ing to Hindu law, propesty given for the main.
tenance of religious worship is inalienable. This
was decided in an early Vyavastha given in
volume 2 “of MacNaughton’s “ Precedents of
Hindu Liaw’ p. 305, citing the text from the
S. M. T. Bhagawat :

“He who seizes the gubsistence of the gods or of
priests, whether given. by himself or another, zs born- a
reptile in oxdure for & million of million years’ !
See also 45°C.W.N. 865, 8¢ Sri Ishwar La.ﬁshz
Durge v. Surendra Nath Sarkar, and 1. T. R,
1944 (1) cal. 189, at p 162 : (A.L.R. (30) 1943 Cal.
618) Surendra Narayan Sarbadhikari v. Bhola-
‘nath - Roy Choudhurs. But the manager of an
endowment has the same powers asa guardian
of gn infant o incur loauns for necessary pur-
poses and guch loans will bind the idol’s estafe.
If this were nob so, the estate of the idol wmight
be destroyed or wasted and its worship discon-
tinued for wanb of necessary funds o preserve
and maintain them, Where the temple iz a
public temple, the dedication may bs such thab
the family itself could not pub an end to it, bub
in the cage of a family idol the consensus of the
whole family might give the estate another divee-
tion, 4 1.7A, 52: (2 0al. 341 (p. 0)), Eunwar
Darganath v. Ramchunder.” See also Tulsidas
v. Siddhvinath reported in 20 0. L, 7. 815 (n) @
{9 1. 0. 650} where it ‘was held that propertiea ab
one time ‘devottar may'by common consent of
the whole - family cease to be so and becomse
secular property, end 21 M.T.J. 688 : (111 C  633),
Appu Pathar v. Sree Kurumbe; 7 C.L.R. 278,
Doorga v, 'Sheo Proshad and 27 Mad. 435 : (14
M.L.J. 108), Vidyapurne v. Vidyanidhi. Re-
liance has been placed on the.judgment of
Benerji Jiin Khetter Chunder v, Haridas

zeported in 17 cal. 557, In this case, a family

——
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idol belonging %o a Ghosh family had been made
over o the grandfather of the plaintiff by a dead
of gift as the owner of the idol could not carry
on the worship out of the proceeds arising out of
the devottar lands. It was argued that the deed
of gift wes invalid as it purported to give away

“an idol which could not be the subject of transfer,

and Bauerji J. lent the weight of his authority
to the statement that there is no absolute prohi.
bition against the gift of an idol. An idol is not
mentioned as ab unfit subject of gift by Hindu
lawyers in their enumerafion of what are and
what are not fit subjects of gift—See Jolebrook’s
Digest Book 2, Chap. 4—but on the contmry the
gift of an idol uwunder certain ciréumsiances' is
considered & laudable act. It was slso held that
the deed of gift was really an arrangement
with a view to carry on the worship of the idol
regularly from generation to generation and thab
it wes for the benefit of the idol. If was further

~held that such an arrengement ig valid in law

and binding upon sncceeding sebayats. As was
observed by the Judicial ' Commithes 1n Drasunns
Eumari Debyo v. Gulabehand 14 Beng, T, R, 450
(21, A. 145 P. C.) and latsr confirmed in 4 I, 4. 52 :
(2 cal. 841 2. 0.}, Kunwar Durganathv. Ram-
chunder, it is only in an ideal senge that propenty
can be smd to belong toau idol, and the possession
and management of it must in the nature of things,
be entrusted to some person as the sebayat or
menager. It would seem to follow that the per.

gon 80 entrusted must of necessity be empowsrad
to do whatever may be required for the' service
of the idol and for the benefit snd preservation
of its properties, at least to ag great & degree as
the: manager of an infaat heir. Another point
raised in the case was that the effect of the gr.!
rangement was to convert an endowment for the

‘spiritual benefit of thée family of the original

founder into.one for the benefit of the family of
the plaintiff. Banerji J. repelled this contention
in these words:

“Wedo nob think that that was so. I—Ta,vmg regard to
thedterms of the deed of 1254 angd to the fact that the idol
with its endowed property wes made over to the plain-
tiff's predecessors, -we think that according to Hindu

notions the woskip of tRe idel wewld still be for the
benefit of the ongmal iounder 8 family from a spiritual
point of view”

In Ra,]eshwm Mullwk v. Gopeshwar Mullick
reported in 85 Cal. 226; (7 0. L. J.315) the right t6°
alienate the office of :the sebayat by will was
negatived on the ground that the office of 2
sebayat endured only for his life and his will
comes into operation only after his death, bub
the right of alienation was clearly recognised.
In6 Bom. 298, Mancha Ram v. Pran Shanker,
the fact that the alienation was to a person in
the line of succession and eapable of performing
tha worship of the idol wag rogarded as a justie
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feation for the alienation. The test, as Miira J.
pub it in Bajeshwar Mullick v. Gopeshwa,r
M ullick, (85 Cal. 226:7 C.L.J. 815), is "'the clear
benefit of the Thakur', In 36 cal. 975: (3 L. C.
78), Nirod IMohini v. Shibadas, an slienation by
an arpannama in favour of the maternal uncle
of the sebait was upheld as he seemed to have
more interest in the worship of the idol than
any one elss. In Sreenath Devivasikhamans v.
Earutha, reported in 21 M. L. 7,129 : (9 I. €.
150), the debts of the Pandarasannidhi incurrad
for the purposs of certain festivals celebrated in
the Math were held to be for anecegsary purpose,
T4 i therefors clear that & sebayat can borrow

for legal necessity and fornecegsariss of the deity

and bmd the estate of the ‘deity., The alienation
in the case before ug has been upheld by the pre-
vious judgment of the year 1928 to have besn for
legal necessity. It is not clearfrom the ‘kebala’
whether the transfer of the idol to defendant 1,
“Tiby way of gift as all the endowed properties
L, aging to the dexuy were gold, or whether a
price was fized for the image itaelf. In the sysof
law idols are property, as was held in Subba-
raye Gurukkal v. Zw loppa Mudals; in 4 Mad.,
315. A digfinction has been made by the Jal-
cutts High Court that being a juridical person;
the, idol is not movable property though it: is
propez'ty for which & suit ig governed by Art. 120,
Timitation Act (See 88 Oal. 984 : 7 I C. 475)
Bali Panda v. Jadumans). Whether the idol
can be regarded as movable or immovable pro.
perty is not necessary to be determined but the
right to_be worshipped at e particular place of by
a person. may be regarded as intangible property.
In 49 Oal. ¢55: (A. L. R. (2) 1915 cal. 161), Makia-
maya Devi v. Hari Das Haldar, the right of
gebayatship in the Kalighat Temple was mort-
geged and it was argusd that the office of seba-
yat being extra commercium inasmuch ss it iga

* ious office stamped with & trust, is inalien.
awé. Mookerji J. observed that the plaintiff be-
ing & mortgagee not of immovable but of intan.
gible property was entitled: to foreclose - his
mortgagor quite as much as a ‘mortgages of
chattels, In 16 I. &, 187" (17 0al. 8 P. 0.). Goswams

@Giridharigs v. Bamlallﬁ, the image of Dauji..

Thakur had been transferrsd from ifs original
place of congecration to a new temple. Their
Liordships of the Judicial Committee observed:
“If the fact was that the Thakur Dauji had been in
the custody of and his worship been regulated by an-
other sebayat than the plaintiff for a sufficient time,
the plaintiff might be barred. There has been no posses-
sion of the temple adverse to the Thakur Dauji, and no
possession of the Thalur adverse to the plaintifi”

|A Thakur can be the subject of possession and
adverse possession, The transfer of an idol under
some circumstances cannot, therefors, be regar-
ded as bsing opposed to law and may be upheld.

RADEATRRISENA DAS v. RADHARAMANA SWAMI (Panigrahi J.) ELR

[14] The appellant’s contention is that if the
alienation in 1909 ig valid, as I have held it to be,
limitation would commence to run from the date
of alienation. If conversely the alienation is void
posgession of the appellant would becoine adverse
from the date- of his possession under the sale
deed. The plainiff.respondent’s cage on this point
is that the deity being a juristic perscn hag & will
of its own which can be nxpressed through his
sebayat and has a right toremain at s the place
where he ig installed, This argument is founded
upon the. observation of the Judicial Committes
in Daugs Thakur’s case cited above, in which
their Liordships observe: ‘“The Dauji must elect
whether to change kig habitation or to change
his sebayat.”” A very much . similar observation
was madé ia the later cage, Pran Noth Mullick
v. Pradyumna Eumar Mullickin 521. A, 245:
(A.1. R, (12) 1925 P. 0..189) Liord shaw, delivering
the judgment of the Board; observed: -

“The true view of this is that the will of the idol in
regard o location must be respected. If, in the course
of a proper and unassailebls dermonstration of the wor-
ship of the idol by the sebayat it be thought that a
family idol should change its location, the will of the
idol itself expressed through hig guardian must be given
effect to. This is in accordance with what would appesar
to be the sound principle of the possession and it is
further in accord with the authority of the subject...a
Fortiord it is open to an idol acting through his guar-
dian, the sebayat, to conduct its worship in its own way
at its own place, always on the assumption that the
acts of the sebayat expressing its will are not inconsis-
tent with the reverent and proper conduct of its wor-
ghip by those members of the family who are the ser-
vants and pay homage to it.”’

My, Sen Gupta, learned counsel for the plaintiff
Thalur, also referrad us to Balipands v. J'ad'u.
mant reported in 38 Cal. 284: (7 I C 476) in Which
a suit by the Thakurs themselves to be removed
from, the custody of the defendants, to the cugtody
of the plaintiffs other than tbemselves. Relying
on these two cages, Mr. Sen Gupta further
develops his point and urges that the right of the
Thakur to remove itself is a continuing right as
tha Thalsay i3 an infant and that 8. 95, Limita.
tion Ach, will govern the case. In support of his
contention reference has been made to Hukum-
chand v. Maharaja Bohddur, 60-1.A, 318 :
(A. I. R. (20) 1933 2. ©. 193) ; Brogjendra Kishore
v. Bharat Chandro, 92 0.1.J3. 283 : (A.LR. (3)
1916 Cal. 751) and Sarat Chandra Mulherss v.
Nirode Chandra, AIR. (22) 1935 Cal. 405 : (156
I C. 890), The plaintiff’s right according to him -
isa continuing right; congequently ' the retention
of the plaintiff-Thakur by the defendant is a
continuing wrong, and a fresh cause of action

-8 amid to arise de die in diem. Ho hag yelisd:

upon the analogous cases of damges for false im.
prisonment, resfitution of conjugal rights, and

acts of tregpass. This argument, in my opinion, '

involves = certain assumptions which are
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ansustainable. An idolis no doubfin the position
of an xﬂfbjt &g it can act only through & sebayat
or & manager.. But no authority has been cited
to us for tbe prooosmwn that he is to be regard-
od as a psrpetual infant, so that transactions by
or against hvn will not be governed by the Limi-
tation Act, The second assumption mads by
Mr. Sen Guptm is that a continuing wrong is the

antithesis of a continuing right: As this is fhe

substantial argument on behalf of the plainbiff.

respondent, I propose to deal with it in some_

detail, -

[15] The doctrine that an idol is a perpetual
|mmor is an extravagant doctrine ag it is open fo
the sebsyat, or any person inferested in an
Iendowmen’o, to bring a snit to recover the idol’s
property for devottar purpcses, sz¢ 37 I. A, 147:
(37 cal. 885 P. C.), Damodar Das v. Lakhan
Das. In thig case, the two chelas of a deceased

Mehant divided the properties by ikrarname

and the junior chela took possession under the ‘

ikrarnama of the m'opertxes situate at Bibi Sarai
in Jajpur, while' the senior chela remained in
possession of the properties of the deity at Bha-

drak as Mabant of the Math, The Judicial Com. -

mittes held that from the date of the ikrarnama
possession -of the junior chela by virtue of the
terms of the ikrarnsma was adverse fo the right
of the idol . aud of the senior chela as represente
ing that idol, and that, thersefore, the suit wag
barred by limitation. See also 600al, 64 : (A.L.R.
(20) 1933 cal. 295) Surendra Krishne v. Bhu-

\[baneswars Thakurani. Anidol can also acquire

rights by adverse possession just as much ag
'thers can be adverse possession against the idol.
oee Anand Chandra v. Brojalal, 50 cal. 292

: (A.LR. (10) 1928 cal. 142). Where property is
ﬂuesned in the juridical person an 'sct of aliena-
tion by the sebayat is & direct challenge to the
title of the idol and a suit by the idol or the
,manager of the idol on beh&lf of the idel for

.Tecovery of ‘possession mtst be brought within

192 years from the date of alienabion: 1 pat, 475 :
((ALR. (9) 1092 Pat. 943) Mahant Ramrup Gir
v, Lal Chand Marware ; Chidambare Nathe
Thambiran v, Nallasiva Mudaliar, reporied
in 41 Mad, 194 : (4.LR. (5) 1918 Mad, 464); Pon.
durang Belajt v. Dnyanu reported in 36 Bom.
135 (12 1. C. 926) and 37 Cal. 885 : (37 I.A. 147

0.) Damodar Dds.v. Lakhan Das. An idol,
therefors, is as much subject to the law of limi.
tation as a natural person and csunnot claim
gxemption on the ground that he is a perpetual
infant., Nor is a Hindu deity to be regarded as
's minor for all purposes. In L.L.R.(1987) 1 Cal.
8¢, Anantakrishna v. Prayag Das, it was held
that the rule undsr 8. 68, Cowbrach Act, that o

psrson who supplies necessaries to a minor is

_ entitled to be reimburged from the minor's estate
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d'oes not apply to the case of a temple. Ameer
li J, sounded a note of warning against carry-
mg the analogy of & deity to & wmincr baing
carried too far and observed
“Their practical incidents differ, For instance, in the
case of a minor he is being protected and his property
saved so that he can enjoy it to the full upon attaining
majority. In the case of & deity no such thmg can
happen, he is a major, he is born ma,,or, there is no
future time at which he can become major and then
enjoy the property, He is not incapable, be is under no
inherent disability; on the other ba,nd, he is all power-
ful.” :
An idol cannot, therafore, claim exemption from,
the law of limitation ; see 60 cal. 54 : {A.LR. (;20)|
1983 Cal. 295) Surendrakrishna Eoy v. Ishree
Sree Bhubneswari Thakurani, later confirmed
in 64 1A, 203 : (A.L.R. (24) 1837 P.C. 185) Bhu-
bameswars Thakurans v. Brojanath Dey. Mr,
Sen Gupta's argument that the plaintiff’s right
tobe located at its temple in {he Goswami Math

"is 3 continuing right onaccount of the incapagity

of the idol to act on its own behalf, must fail.

"[16] The next point in his argument is thab
the appellant’s act is & wrong to the deity and
every day of hig retention of the deity is a con-
tinuing wrong. Secbloa 23; Limitation Act, pro-
vxdes thatb :

“in the case of & contmumg breach of confract and in
the case of a continuing wrong independent of contract,

& fresh period of hmlbamon beging 0 tun ab every mos
ment of the time during which ths bresch or the wrong,
as the case may be, continues.”

“If the act complained of creates a continning source
of injury and is of such a nature as to render the doer
of it responsible for the continuange thereof in cases in

which damage is not of the essence of the achon, ag in
trespass, a fresh cause of action arises de die in diem’
—~Olark and Lindsell on Torts,

‘Where the wrongful act produces & state of
affairs, every momsnt’s continuance of which is
2 new fort, & fresh action for the continuancs lies
in which recovery can be had for damages caus-
ed by the continuance of the tort to the date of
the writ, And it may be sdded whers the wrong
consists in the omission of & legal duty, if the
duby is to continue-to do something, the omission
constitutes & continuing wrong during the time
it lasts, as in Bat Sari v. Sankle Hirackand,
16 Bom. 714 and Binda v. Kaunsilia, 13 ALT.
1926 @ (1891 A, W.N, 18). Where the wrong con-
gista in an act or omission it must not be flesting
or evanescent like a slander.uttered, but such as
to produce @ change'in the condition of things
which is a continual source of injury. Thers ig| .
o real distinction between éontinuance of a legnl
injury and continuance of the injurious effects

of a legal injury. Thus,in the case of & bodily in.|
jury there is no continuing wrong as the injury|
coeases though the injurious effect may persist, In
obher words, there must not; be & single wrongful ach
from which injurious consequences follow, but a
state of affairs every moment's continuance off !
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which is & new tort. The commone
continuing wrongs srse found in
water supply and obstructions fo right
end of light and air. Whers adverse possession
ig claimed on the strength of the ersciion of a
|wall thers ig no coantinuing wrong within 8. 22,
The effect may continue but this does nob ez.
tand the timsa of limitation—Ses Rustomji’s Liaw
of Limitation, Vvol. 1, where all the cases are sum-
marised. Where, therefore, trespass amounts to
& complefie ouster the wrong is no} & geptinuing
one and successive achions will not lie on bhe
principle of inisresi reipublise wi sit fines
litium, As Mre. Mayne in his work on Damages
puts ib: ‘

“A fair rule in such cases would be to give the plain-
tiff such damages as. would compensate him for the
logses sustained up to the time of verdict, and to pay
bim for putting the land in its original state.”

Wherse a man suffers in respsch of one and the
same right, whether of ths person, property, or
reputation, ag the case way be, then if the sctis
not & continuing mct but one over the conse.
quences of which, when done, the doey has no
further cenirol, the cause of action i3 ons and
affer zecovery in aun astion for damsge first ac-
cruing, o further action can he brought. In a

cage of trespass, the cangs of ection acerues when

the trespass is' committed. When the propertiss
of the deity and the idol ifself vwers faken pos.

gsssion of, the aet which causes an engroachment. .

of the plain#iff’s right was ab ounce compleie
and thers is na continuancs of damage or wrong
|within the mesning of the statute. The offect of
the damage msy confinue but this does not ex-
itend the time of limitetion. In Harrington v.
Corporation of Derby, (1905} 1 Oh. 205: (T4 L. J.
¢h, 219), Bucklsy J., obssrved :

“The words (‘continuance of injury or damage’) do
not mean or refer to damage inflicted once and for all
which continues unrepaired but to & new damage recur-
ring day by day . in respect of an act done, it may be
once and for all at some prior time, or repeated, it may
be, {rom day to day.”

The test in epplying S. 23 is not whether the
right is e continuing right but whether the wrong
is a continuing wrong: Seé A.1. R. (17) 1930 Bom,
81 : (54 Bom. 4) Krishnajee v Annagee; 20 cal,
906 Chukkenlal Boy v. Lolit Mohan Roy; 26
Mad. 410, Raja. of Venkatagirt v. Isakkapali
Subbiah; 2 Pah. 891 : (A. I, R. (10) 1923 Pat,
¢78), Md. Fohimul Hague v. Jagat Ballab
Ghosh. Wheza the act or the wrong is complets,
9. 98 ig inapplicable : 4dshutosh v. Corporation
of Calcutia, reported in 28 C. L. 7. 494 : {A.1. R.
{6) 1919 oal. 807). Complete usurpation of pos.
geggion and occupation and consequent disposses.
sion of the owner of the land is a wrong which
is complets fror the moment of. digpossession.
It is not a continuing trespass of the character
gontemplated in 8. 23 A. 1. R. (26) 1939 Nag. 145:
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tiff’s cause of action arcse when fhe transfer was

offented in 1909. Whethsr Ars. 48B or 49 v 120 is
applicabls or whethet the residuary Ars. 144 ap-
pliss to the present euit, the canse of action for
thet sult arose in 1909 and the plainiff’s suib iz
barred by limitation,

[17] Eeliance wag also placsd by Mr. Sen
Gupta or two Privy Council’ decisions réported
in 52 I A. 245: {A. T R. (12) 1895 2. C. 189), Pran
Nath Mullick v. Pradyumna Ewmar Muilick,
end 601, A 318 : (A. I RB. (20) 1938 P, &. 193),
Hukwmchand v. Maeharajo Bohadur Singh,
In the first of these cases, there was no quession
of limitation and Me. Sen Gupts relies on the
paggage in which their Lordships cbserved thas
Hindu family idols are wob property in the crude
senss sud that such idess appesr to Le in ' viola-
tion of the sanctity attached to the idol whoss legal
eutity and rights as such the law: of India has
long recognized. The arguraent. before the Board
was that a family idol was no bheiter than =

mere moveable chaltel, Their Lordships held

that such an argament is neither in accord with
the true conception of the authorities nor with
principle. Referring, howsver, t¢ the decigion. of
Banerii J., in Khetter Ohunder v. Haridas, 17
Oal. 557, their Liordships held that the transfer of
the idol was justified ag the interests of the wor.
shippers of the idol: were concernefl. In the
judgment of the High Court in the same case
reported in Pradyumne Kumar v. Pramathg
Nath, 97 0. W. ¥, 684 akp. 690: {A.1.R. (10) 1995.
cel. 708) Richardson J,, 12id down the true rule
when his Liordship said : :
‘“What is probably true is that for certain purposes at
any rate the office of manager or sebayat of the deity may
be regarded as property and the.office will carry with
it all such rights as properly pertain there, including
the right to the custody of the image. In a locse way,
therefore, the gift or transfer of the office may perhaps
bs spoken of as & gift or transfer of the image of the
deity.” :
In the other Privy Council decision where the
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4949 KRISENA BAL
Swetambari sech of Jaing Ob&tsms in thiee
Qf the shrines, ths Di , the rival ssct,
refused #o worghip an LIlﬁlt&thJ Aat,
wes hald to be applicab: should, however, be
observed that thers was no aterlexex:cs wish the
zight of the Digambaris to worship. The proposed
date-way was no obstruckion to the Digambaris’
right of sccess %o the hill. Thers was therefore
10 ouster—Digambaris’ right of access crof wor.
ship, Cases of continuing nuisancs such as those
reported in RBajrup Koer v. Abdul Hussain,
6 oal. 894 : (7 1. A. 240 B. C.) and in Saras
Ohandra v. Nirode Chandra, A. I, R (29) 1935
Gale 405 ¢ (156 1. €. 390) ave nob cages of ouster
or dispossession of the right or property of tha
pergon complaining and can therefors have no
application to the facts of this case,

18] Lestly, a rsforence was made fo the
Bahidgunyg case, Masgid Shahid Gang v, Shiyo-
smans Gurdware Parbandhak Commitiee, Am-
viigar, reported in 671, 4. 81! (. I R. (27)
1940 P, C. 118), where the question was whoebher
& moeque had & locus standd in judicio; and ths
7#ry argument i,m.. ig advanced in thiz cags was
repe-led by their Liordships of the Judicial Com.
mittes, ths srgument baing that in view of fhe
infancy of the plaintifis the Limitation Ach does
wnof prevent their suing to enforce their individual
V‘lga_ﬁéuO go upon the property. The cage canunos,

qrsfors, bs of any sssistance 0 the plaintiff,

[19) I have, thersfors, no hesitation ia holding
thatif thig suit wers o he regarded as one toenforce
sho right of the deity to bs located 2t the Goswami
Mash,it would be barred by limitation, either undsr
art, 120. (Balipanda v. Jadwnmw, 38 (Cal. 284:
(7 1. C. 475)), or undsr Arf. 144, If, on the other
worship-
uper, not based on auy right to the properiy in
ithe idol or io an offics, &gamsn ity custodizng G0
,ocmte it in & parbicular temple instsad of in an-
fobLur, there .oeing no allegation that the plainbiff
lig prevented from worqmpm:g ths idol st the
I&.,tar templs, the suil- is .not cognizable by the
icivil Oours:' See 32 Cal. '1072: (2 C. L. ¥, 590),
Loke Nath Misra v. Dasraths Tewars..

[20) The lasgh point urged on bshalf of the ap-
pehaﬁt is tha;t he has acquired the eb&v&ti right
1% virkue of the fransfer of1988 and the will of
the deity regsrding its habitation can only be
gonvayed through the appellant, ‘This argument,
40 my mind, is more fansiful thanlegally sound,
The will of the Thakur must be determined in
’ths light of what is in ths best interests of the
lndol Where rival seoa.yets claim to represent
}the will of the deity in conflicting ways, the duty
10! determining what should bas the will of the
iThakur mugt ultimately devolve upon the Court.
We have. given our snxious consideration to
svhat would be the most. suitable arzangement in

LAY V. SASHI

MUKHI BOSE Orizza 11

e circumstances of .the present case. All the
endowed properties have bscoms vested in the
appellant by reason of the re.grant mads by
the Government of Madras and any change of

“location of the deity must necesssrily result in

the separation of the endowed properties from
the deity, Defendant 2 is no doubt wiiling, and
indeed anxious, to have the custody of the Tha-
kur restored to his temple, Bub we consider that
he, is the leash dssirable person fo ba placad in
chargs of the deity, having regard to the fack
that his father, as the sebayat, brought about the
alienations and finally the transfer of tha idopl
itself, Defendent 2 himself supported a suit, fal-
sely alleging thab the idol was siill in the temply
in ths year 1928. In' ths pressnt suil also he
hag made statements which are hardly consig.
tent with truth., We cannct, - thersfors, coun.
tonance any desire cn the part of the Thakuy
to be restored to the Goswami Math and to be
lafh in tha sustedy of defendant 8, Nor willih be
in the best intersst of the Thakur to dissociate it
from the endowmsni, This itself would be &
ground, apart from ofher censideraticns of lirni-
vation and adverse possession, for rejecticg the
pYa.intiff’s cleim i Ses 7 oal. L. R. 278, Durga
140 Prasad.

[411 In tha result we hold that the pxamtlff
guit ig barred by limitation and must fail, The
second appeal ig allowed and the judgment and
dacres of ths learned Munsif is restored, with
cogts throughout. Counsel’s fee in this Court will
be ms. 250, The costs will be borne by the plain-
iff's ‘next friend’ the Zamindar of Tekkall,

Karasirnham J.—1 agree.

R.G.D. Appsal allowed,
AL R. (36) 1949 Origea 41 [C. N, 2.]

RAY C. 4, AND PANIGRAEI J.
Erishna Ballav Ghosh — Decree-holder —-
Appellani v. Sashimukht Bose — Jwdgment-
debior— Respondent,

A. T, A, 0. No. L of 1947, Decided on 30tk August
1948, from order of Dist, Judde, Cubtack unmi‘alpu;,

- Df- 6th December 1946,

(a) Civil P. C, (1908),- S. 115 — Conversion of
appeal into revisicn—Lack of ]llrlSdlCthn or 1llega-.
h{_/ or material {rregularity in-exercise of jurisdic-

WLnrs the appellant desires the Court to consuie)
his s.npaul which is found to be nol maintainable, as
revision he must establish that the order complained
egainat, suffers from either lack of jurisdiction or some
tega“ﬂ:y or irregularity of a material character in
exercise of jurisdiction. [Para 6]

Annotation: ('44- Com.) Civil P. C,, 8 115 N 18,

(o) Civil P. C. (1908), O. 21, R. 65—Scope—Cir=
cumstances may arise under which suit undesr
R, 63 may not be necessary. ) ’

Whether an adverse order in a claim case undey
0. 21, R, 58 is conclusive ‘against the claimant, is g




W LR 11966
' éne. | Thereafter all that 8. 49 (3) provides is that
exer.| 1lthe Collector may proceed straight off to
s the| 1 |determine compensation under . S. 11, the
" Secd ) leason for this being that all the.other steps
those pecessary for - determining compensation
have dhmder S. 11 have already been taken in the
notice ] jpresence of the parties. ‘
yment (21) Lastly it is urged that: vesting is
[ wit : ting
With .4 Jso contemplated in two stages and that
pt the % shows that successive notifications can be
v Sec- 1icied under S. 8 following one notification -
Lomust mder 8. 4 (1). "Section 16 provides for tak-
led at - ng possession and vesting after ‘the award
of the {hes been made. Section -17 provides for
‘ shows { wking possession - and consequent vesting
- Session 4y ofore the award is made in case of urgency.
asition. - fhwe fail to see how these provisions as to
cations i osting can make any difference to the inter-
~ from petation of Ss. 4, 5-A -and 6.  Section 18
_motice 31015 with a normal case where possession is
aaf . Jfll]e taken after the award is made while S. 17 (1)
for "he lgls with a special case where possession
G "ie i taken fifteen days after the notice under
L under 96 g (1). Vesting always follows taking of
Lo ac “fpossession and there can be vesting either
(2) and 4 der S. 16 or under S. 17 (1) depending
> assist fhon whether the case is a normal one or
aat suc . rgent one. - What we have said with
% mads Arespect to S..17 (1) and 8. 17 (4) would apply
pecified i This matter of vesting also and if the
, lmatter is of wrgency the Government can
5,49 () hlways issue two  notifications under S. 4,
down a| e relating to land urgently required and

tain’ ch-{:povered by S. 17 (1) and the other relating
se taken| /o land not covered by S. 17 (1). The argu-

ensation| Jment based on these provisions in S. 16 and
s person|-3. 17 can have no effect on the interpreta-
or’s tak-‘dton of Ss. 4, 5-A and 6 for reasons which
sason of “dwe have given when dealing with Ss. 17 (1)
--Amd 17 (4). We are, therefore, of opinion
is m-fhat the High Cowrt was right in holding
co.. e dhat there can be no successive notifications
Goverr| quder S. 8 with respect to land in a locality
& whole\dnectfled in one notification wnder S. 4 (1).
6 only| ils it is not in dispute in this case that there
leclared|{lave been a number of notifications under
1 a case| 4l 6 with respect to this village based on the
e necest quttfication under S. 4 (1), dated May 16,
is to doj {049, the High Court was right in quashing
he argui:gle notification under S. 8 issued on August
don S 44l 1960 based on the same notification under
ive noti{ 4 4 (1), ‘

vith res|:
1 in the|’

~(92) The petition had also raised a
ave Dot found that the notification under 8. 6 was
i Tows e However, in view of our decision on

03 ‘b? main point raised In the case we express

ent (31 . .
entioneg, opinion on this aspect of the matter.

ady Sec: X . -

7 specialll . (23) The appeal, therefore, fails and is-
+ underjereby dismissed with costs.

to servel I/RSK/D.V.C.  Appeal dismissed.

Jal oase!] AN ANA

SARANCADEVA v. RAMASWAMI (Bachawat J.j

[Prs. 20-23] 8. C.

AIR 1966 Supreme Couwrt 1603 (V 53 C 318)
(From Madras:®
23rd September 1965
K. SUBBA RAO, J. R MUDHOLKAR
AND R. S. BACHAWAT, Jj.

Sarangadeva Periya Matam and another,
Appellants v: Ramaswami Goundar (dead) by
legal representatives, Respondents.

Civil Appeal No. 544 of 1963.

(A) Limitation Act (1908), Art, 144, S, 23
—Possession . of immovable properties — Suit
by math or person representing it — Limita-
tion—Absence of a de jure or de facto math-
‘adhipathi — Running ‘of limitation is not
suspended — Office of mathadhipathi —
Nature of — Title of math to suit lands
extinguishing in 1927 — Plaintiff acquiring
title by prescription — Plaintiff in possession

-till 1950, when dispossessed by math — Suit

for possession against Math filed in 1954 held
within time. ( :

Under Art. 144 of the Indian Limitation
Act, 1908, limitation for a swit by a math
or by any person representing it for posses-
sion of immovable properties belonging to it

-yuns from the time when the possession of

the defendant becomes adverse to.the plain-
tiff. The math is the owner of the endowed
property. - Like an idol. the math is a juristic
person having the power cf acquiring, own-

- ing ‘and possessing properties and having the

capacity of suing-and being sued. Being an
ideal person, it must of necessity act in rela-
tion to its temporal affairs througli hwmnan
agency. It may acquire’ property by pres-
cription and may likewise lose property by
aclverse possession. If the math while in
possession of its property is dispossessed or
if the possession of a  stranger becomes
adverse, it suffers an injury and has the right
to sue for the recovery of the property. TIf
there is a legally appointed mathadhipathi,
B thay mstitute the .suit on its behalf if
not, the de facto mathadhipathi may do so,
and where, necessary, - o disciple or other
beneficiary of the math may take steps for
vindicating its legal rights by the appoint-
ment of a receiver having authority to sue
on its behalf, or by the institution of a suit
in its name by a next friend appojnted by
the Court. With due diligence, the math
or those interested in'it may avoid the run-
ning of time. The running of limitation
against the matl under Art. 144 is not sus-
pended by the absence of & legaﬂy appointed
mathadhipathi; clearly, limitation would run
against it where it is managed by a de facto
mathadhipathi, and it would run equally if
there is nefther a de jure nor a de facto

#(See Second Appe)al No. 818 of 1987, dated

16-7-1950—Kfad: .
H2

Fis

el
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mathadhipathi. (1904
AIR 1985 PC 44 and (

)
) ILR 28 Bom 215 and
1893) ILR 18 Bom 507,

Applied. (Para 6)
A mathadhipathi is the manager and
custodian of the institution. The office

carries with it the right to manage and
possess the endowed properties on behalf of
the math and the right to sue on its behalf
for the protection of those properties. Dur-
ing the tenure of, his office, the mathadhi-
pathi has also Jlarge beneficial interests in
the -math properties. But by virtue of his
office, he can possess and enjoy only such
properties as belong to the math. If the
title of the math to any property is extin-
guished by adverse possession, the rights of
all beneficiaries of the math in the property
are also extinguished. ~On his appointment,
the mathadhipathi acquires no right to re-
csyer property which no longer belongs to
twe math, If before ‘his appointment limi-
.-tation under Art. 144 has commenced to run
‘-lugainst the math, the appointment does not
give éither the math or the mathadhipathi
a new right of suit or-a fresh starting point
~ of limitation under that Article for recovery
of the property. AIR 1922 PC 123 and AIR
1954 SC 282, Applied. (Para 7)
Where on the death of a mathadhipathi

in 1915 and in absence of a legally appointed
mathadhipathi, by operation of Art. 144 read
with S. 28 of the Limitation Act, 1908 the
title of the math (lessor) to the suit-lands
became extinguished in 1927 and the plain-
tiff (lessee) acquired title to .the lands by
prescription and continued in possession till
1050 when dispossessed by the math, the
su™ for possession filed by the plaintiff in
19>4 was within time though the delivery of
possession by plaintift in 1950 was found to
'~ voluntary. The absence of a legally ap-
wointed mathadhipathi did not prevent the
running of time under Art. 144

(B) Limitation Act (1063). Art. 96 —
Suit against endowment for recovery of

possession — Plaintiff acquiring title by pre-
scription — Starting point of Hmitation 1s

date of appointmeni of manager of sndov--

ment — Art 96 is not a legislative recogni-
tion of law existing before 1929 (Parz 9)

{C) Beligioys and charitable Endow-
ments - Math — Absence of legal netessity
— Mathadbipatlii has ne power to grant per-
petual lease of ;math properties at a fixed

cent — Tronsfer of Property Act (1822),
§ 105 (Obiter). (Para 8)
_ases Referred :*  Chronological -Paras

(1955) (8) AIR 1955 Andh 212 (V 42):
1954-2 Mad L] (Andh) 228, Kame-
&wara Rao v. 'Somanna l 4

'

SARANGADEVA v. RAMASWAMI (Bachawat )
(1954) AIR 1954 SC 282 (V 41): 1954

(Paras 9, 10)

ALR

SCR 1005, Commr., Hindu Religious
Endowments, Madras v. Sri Laksh-
mindra Thirtha Swamiar of Sriruy

Mutt : 7

(1925) AIR 1925 Cal 140 (V 12): ILR
51 Cal 958, Administrator-General
of Bengal v. Balkissen Misser .
(19292) AIR 1922 PC 188 (V 9): 48 Ind
App 302, Vidya Varuthi Thirtha v, -
‘Balusami Ayyar ' ‘ ‘ "
(1917) AIR 1917 Mad 706 (1) (V 4y
4 Mad LW 369, Manikkam Pillai v.
Thanikachalam Pillai 4
(1916) AIR 1916 PC 202 (V 8): 48
Ind App 118, Meyappa Chetty v.
Supramanian Chetty 4
(1904) ILR 32 Cal 129: 31 Ind App
208 (PC), Jagadindra Nath Roy v.
Hementa Kumari Debi
(1904) ILR 28 Bom 215: 5 Bom LR
932, Babajirao v. Lusmandas 8
(1900) -27 Ind App 186: ILR 27 Cal
943 (PC), Radhamoni Debi v: Col-

lector of Khulna : 4.5
(1898) ILR 18 Bom 507, Vithalbowa o

v. Narayan -Daji . KB
(1821) 5 B and Ald 204: 106 ER 1167,

Murray v. East India Co. T4
- Mr. A V. Viswanatha Sastri, Senior::
Advocate, (M/s. S. S. Javali and R, Gara< s
pathy Iyer, Advocates, with him), for Appel- i

lants; M/s. R. X. Garg, S. C. Agarwal, D. P. )

Singh and M. K. Ramamurthi, Advocates of
M/s. Ramamurthi and Co., for Respondents.
The following Judgment of the Cout.
was delivered by ;
BACHAWAT, J.: Shri Sarangadeva:
Periya Matam of Kumbakonam was the
mamholder of lands in Kannibada Zamin,
Dindigul Taluk, Madurai District. In 1883 ;
the then mathadhipathi granted a perpetug)
lease of the melwaram and kudiwaraﬂ;’;‘;‘i
interest in a portion of the inam lands fo.:
one Chinna Gopiya Goundar, the grand-
father of the plain{iff-respondent om &2
annual rent of Rs. 70. The demised land?

2 Judge.

{1968

{ are the st
- gince . 186

Goplya G«
in uninter;

(1949) AIR 1949 Cal 199 (V 36): ILR dof 'theisui
(1949) 2 Cal 268, Monmohan Haldar pathi died
. v. Dibendu Prosad Roy y | Since 1915
(1941) AIR 1941 Mad 449 (V 28): ILR 1 Goplya Go
(1941) Mad 599 (FB), Venkateswara . fimath. _Bet
- v. Venkatesa 4, 8 g™ -mathadhipa
(1935) AIR 1935 PC 36 (V 22): ILR - = <] managemen
14 Pat 327, Srischandra Nandy v, 4120 years frc
Baijnath Jugal Kishore 40 athi was .
(1935) AIR. 1935 PC 44 (V 22): 62 Ind A Math in 19
App 47, Mahadeo Prasad Singh v, 1 Madurai pas
Karia Bharti 6 lands, and .
(1925) AIR 1925 PC 139 (V 12): 52 “{'lands and p.
- Ind App 245, Pramatha Nath Mul- “{math for its
lick v. Pradhyumna Kumar Mullick § - lands were t

- ¥of inam lan
Awari lands a
“{the name of
i1 [n possession

continued to
January 1950
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tgig | are the subject-matter of the present suit.
ksh- tsince 1883 wumtl January 1950, Chinna
drug | Goplya Goundar and his descendants were
in uninterrupted possession and enjoyment
ILR T of the suit lands. In 1915, the mathadhi-
1dar | pathi died without nominating a successor.
1Gnce 1015, the descendants of Chinna
ILR: . Gopiya Goundar did not pay any rent to the
vara’ . math. Between 1915 and 1939 there was no
45 »g‘.llz\;mathadhipathi. ' One Basavan Chetti was in
LR . ' Ymenagement of the math for a period of
v v 190 years from 1915. The present mathadhi-
T ‘Ypathi was elected by ‘the disciples of the
Ind 4\ _EAath in-1939. " In 1928, the Coﬂectqr ot
1 v {Madurai passed an order resuming the inam
. 1lands, and directing full assessment of the
B9 8 lends and payment of the assessment to the
viul- Imath for its upkeep. After resumption, the
lick y - lands were transferred from the “B” Register
ILR {of inam lands to the “A” Register of ryot-
er-1 Jwari lands and a joint. patta was issued in
1 g g lte name of the plaintiff and other persons
Ina 4l possession of the lands... The plaintiff
a v 7 continued to possess . the suit lands until
) 7§ January 1950 when the math obtained pos-
") Fession of the lands On February 18, 1954,
v v A the plaintiff instituted the suit against the
4 {math represented by its present mathadhi-
43 “fpathi and an agent of the math claiming
v v. | mcovery of possession of the suit lands. The
© 0 g dplaintiff claimed that he acquired title to the
App - lands by adverse possession and by the issue
v v, Jof a ryotwari patta in his favour on the re-
L4 @-kx‘mnption of the inam. The Subordm.at’e
LR (tjudge of Dindigul accepted the plaintiff’s
A g Jeontention, and decreed the suit. On appeal,
Cal “Athe District Judge of Madurai set aside the
Sol. - ddecree and dismissed the. suit. - On second
4 ‘fippeal, the High Court of Madras restored
wa “Athe judgment and decree of the Subordinate.
© 1 godludge. The dafendants now appeal to this
16, ““Flourt by special leave.  During the pen-
" 4.fdency of the appeal, the plaintiff-respondent
i ‘dled and his legal representatives have been

R, Caria. 1 wbstituted in his place- :
for A]gpel- 1 (2) The plaintitt claimed title to the suft
wal, D. P48 lmds on the following grounds: (1) Since
vocates of 41915 he and his predecessors-in-interest were
spondents. iy adverse possession of the lands, and on
the Couttifthe expiry of 12 years in 1927 he acquired
“qprescriptive title to the lands. under S. 28
rangadeve flead with Art. 144 of the Indian Limitation
was  the hct, 1008. (2) By the resumption. proceedings

y Taemin/Jind the grant of the ryotwari patta a new.’

In 1888 2fnure was created in his favour and he ac-
perpetudfluired full ownership in the lands; and (8) in -
adiwaranifany event, he was in adverse possession of

D%ﬂle lands since 1928. and on the expiry of
d-- 912 years iy 1940 he acquired prescriptive title
t on an 40 the lands under § 928 read with Art. 134-B
sed lands {of the Indian  Limitation Act. 1998 We
“qte of the opinion that the frst contention

SARANGADEVA v. RAMASWAMI (Bachawat J) o [Prs. 1-4]

o e 1mnm
5. O, 1608

of the plaintiff should be accepted, and it is,
therefore, not necessary to consider the other
two grounds of his claim. .

(8) In the absence of legal necessity, the
previous mathadhipathi had, no power to
grant a perpetual lease of the math proper-
ties at a fixed rent. Legal necessity is nei-
ther alleged nor proved. But the mathadhi-
pathi had power to grant a lease which
could endure for his lifetime. The lease of
1888, therefore, endured during the lifetime
of the previous mathadhipathi and termi-
nated on his death in 1915. Since 1915, the
plaiptiff. and his predecessors-in-interest did
not pay any rent to the math, and they
possessed the lands on their own behalf
adversely to the math. Before the insertion
of Art. 134-B in the Indian. Limitation 4..4
1908 by Act I of 1929, the suit for recovery
of the lands from the defendants would have
been governed by Art. 144, The contro-
versy is about the starting point of limitation
of a suit for the recovery of the math pro-
perties under Art. 144. Did the limitation
commence on the date of the death of the
previous mathadhipathi, or did it commence
on the date of election of the present math-

‘adhipathi ? :

(4) On behalf of the appellants, Mr.
Ganapathy Iyer contended that the right to
sue for the recovery of the math properties
vests in the legally appointed mathadhipathi
and adverse possession against him cannot
run until his appointment ~ In support of his

contention, he relied upon the minority judg™
ment of a Full Bench of the Madras Hign"’

Court in Venkateswara v. Venkatesa, ILR
(1941) Mad 599: (AIR 1941 Mad 449 (FB)).
Kameswara Rao v. Somanna, (5) AIR 1955
Andhra 212 and Manikkam Pillai v. Thani-
kachalam Pillai, AIR ‘1917 Mad 706 (1). He
argued that this view has received legisla-
tive sanction in Art 96 of the Indian Limi-
tation Act, 1963. He relied upon the fol-
lowing observations in Jagadindra Nath Roy
v. Hementa Kumari Debi, (1904) TLR 32 Cal
129 at p. 141 (PC), “the possession and
management of the dedicated property be-
longs to the sebait. “And this carries with
it the right to bring whatever suits are neces-
sary for the protection of the property.
Every such right of “suit is vasted m the
sebait and not in the idol.” Relying on
Murray v. East India Co., (1821) 5 B and
Ald 204 at p, 207 and Meyappa Chetty v.
Supramanian Chetty, 43 1. A. 113 at p. 120:
(AIR 1916 PC 202 at p. 205), and several
decisions under Arts. 120.and 110 of the
Indian Limitation Act, 11908, he submitted
that the cause of action does not accrue and
time does not commence to run unless there
is someone whe oan institute the suit. Relying

4y
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on Radhamoni Debi v. Collector of Khulna,
(1900) 27 Ind App 136 (PC), and Srischandra

RAMASWAMI (Bachawat J.)

the de facto mathadhipathi may do so. See
Mahadeo Prasad Singh v. Karia Bhar, g

5

ALR |

1948 - R

{ minor, an
i iy Octob

Nandy v. Baijnath Jugal Kishore, ILR 14 Ind App 47 at p. 51: (AIR 1925 PC 44 5 ( pttaining
Pat 327. (AIR 1985 PC 36), he contended p. 46), and whers, necessary, a disciple o { that the ;
that before possession can be adverse there other beneficiary of the math may take steps menceme
must be a competitor who by due vigilance for vindicating its legal rights by the appoin;| | entitled &
could avoid the running of time. ment of a receiver having authority to sue Limitatior

on its behalf, or by the institution of a gy| | respondin

(5) My. Garg on behalf of the respon-
dents contepded that adverse possession
cornmenced to run against the math on the

in its name by a next friend appointed py! -]

the Court.  With due diligence, the math g, \.&"1]'

Act, 1808
guit withi °

death of the,mathadhipathi who granted the those interested in it may avoid the running| | This dec:
Jease and the operation of the Limitation Act of time. The running of limitation againgt| | pointed ¢
is not affected by the fact that there was no the math under Art. 144 is not suspended by| | at p. 958:
legal managér of the math. In support ‘of the absence of a legally appointed mathadhi.| 1 in giving
hit contention, he relied upon the majority —Dathi; clearly, limitation would run against  { Limitatior
judgment of the Full Bench of the Madras where it is managed by a de:facto math.| | Council i
High Couwrt' in Venkateswara’s case,, ILR adhipathi. See Vithalbowa v. Narayan Daji| | right to s
(1941) Mad 599: (AIR 1941 Mad 449) (FB), (1893) ILR 18 Bom 507 at p.-511, and we f from the
? wmohan Haldar v. Dibbendu Prosad Roy, think it would run equally if there. is neitherl *{ which Is-
_ILR (1949) 2'Cal 263: (AIR 1949 Cal 199) and a de jure nor a de facto mathadhipathi, =~ | press any
L f&(h}]i111’5't1-atc_>1~-General of Bengal v. Balkissen (7) A mathadhipathi is the manager anq i the corre
Misser, ILR 51 Cal 953 at pp. 957-960: custodian of the institution. See Vidys | ©356 {18
(AIR 1925 Cal 140 at pp. 142-143), Relying on Varuthi Thirtha v. Balusami Ayyar, 48 Tnd “§ purposes
Pramatha Nath Mullick v. Pradhyumna App 302 at pp. 311, 315: (AIR 1922 PC 93 4 that we 2
Kumar Mullick, 52 Ind App 245 at p. 250: at pp. 126, 128). The office carries. with i eiple of t

" menceme;

(AIR 1925 PC 139 at p. 140), he submitted
that a math, like an idol, - has a juridical
status with the power of suing and being
sued. He argued that in the absence of a

the right to manage and possess the endow-| -
ed properties on behalf of the math and the| *
right to sue on its behalf for the protectiop|
of those properties. During the tenure of]

was a she
behalf of
the suit 1

legally appointed mathadhipathi, a de facto his office, the mathadhipathi has also large|" | DEISOD O
manager could institute a suit for recovery beneficial interests in the math propertes, ' time frox
see Commissioner, Hindu Religious Endow- | ed. be sh

of the math properties, -and the beneficiaries

of the endowment .could take, appropriate

Incdian Li

ments, Madras v. Sri Lakshmindra = Thirtha

case, the:

steps for the recovery, and, in any event, the Swamiar of Srirur Mutt, 1954 SCR 1005 at=il;:
mere absence of machinery for the institu- pp. 1018-1020: (AIR 1954 SC 282 at pp. 288- ¢ < ence inl
tiqu .of the suit would not suspend the run- 289). But by virtue of his office, he can, -J Ui Nox
v Ag of limitation. B possess and ‘enjoy only such properties as| . Uty of a
(6) We are inclined to accept the res- belong to the math. If the title of the math { 1915 or
pondents” contention. Under Art. 144 of the to any property is extinguished by adverse| ‘f Limitatio
" Indian Limitation Act, 1908, limitation for a Dossession, the rights of all beneficiaries of - | (9) F
suit by a math or by any person representing the math in the property are also extinguish{ § .. ‘o 9
it for possession of fmmovable properties €d. On his appointment, the mathadhipathi :'§ Act 1008
belonging to it runs from the time when the acquires no right to recover property whichl- |1 "¢
possession of the defendant becomes adverse 10 longer belongs to the math. If before hisl f |4°™ <
to the plaintiff. The math is the owner of aPpointment limitation under -Art. 144 has f |~ o0q)
the endowed property. Like an idol, the commenced to run against the math, the ap| z‘ur;nirig “
math'is a juristic person having the power Pointment does not give either the math o ¥ |¢) .o “ag
of acquiring, owning and possessing proper- the mathadhipathi a new right of suit or 8 4 .0 4o
ties and having the capacity of suing and fresh starting’ point of limitation under that -} | e;?érrﬂd ‘
being sued. Being an ideal person, it must Axticle for recovery of the property. In the H‘iglﬁ’vGO'
of necessity act in relation to its temporal instant case, the present mathadhipathi was ] (1541) M
affairs through human agency. ' See Babaji- elected in 1939 when the title of the math 1941 Mac
120 v. Luxmandas, (1904) ILR 28 Bom 215 O the suit lands was already extinguished by prés:s'-mO
(923). Tt may acquire, property by prescrip- adveise possession. By his election in 1939 ‘1843-1'3: of
tion and may likewise lose property by the present mathadhipathi could not acquire “ 4\ g5y
sdverse possescion,  If the math while in the right to possess and enjoy or to recoveiLd WUnder, Al
possession of its. property is dispossessed or Properties which no longer belonged to tbe@ (1983, the
if the possession of a stranger becomes ad- math.. o : ke a ca’se—\ﬁ
verse, it suffers an injury and has the right (8) In Jagadindra Nath Roy’s case, (19042 ] |ment of
to sue for the recovery of the property.  If ILR 82 Cal 1290 (PC), the dispossession 0f | lendowme
there is a legally appointed mathadhipathi, the idol's lands took place in April 1876 " |sidered t
he may institute the suit on its behalf; if not, The only shebait of the idol wag then 8 | lay exist




ALR

1935

e -1 minor, and he sued for recovery of the lands

)dsxc*il 335 : 31 October '1885 within three. years of his
C 44 at | attaining majority. The Privy Uouncil keld
sciple o { that the plaintiff being a minor at 'ﬂ,le com-
ake steps| | mencement of the period of 111?153%109 was
appoint.| - entitled to the benefit of S. ] of the Indian

¥ to §up Limitation Act, 1877 (Act XV of 1877) cor-
of o suit 1 responding to 8. 8 .of the Indian Limitation
inted by 3 Act, 1908, and was entitled to institute the
. math opid’ quit within three years of his coming Qf age.
: Tunning| This decision created an anomaly, for, as
0 against| -pointed out Ibg Page, J. in ILR 51 Cal 953
ended by| ] at D. 058: (AIR 1925 Cal 140Hat pp. 142-1458),
nathadhi.| X i glving the benefit of S. 7 of the Indian

-.1imitation Act, 1877 to the shebait, the Privy
Council procesded on the footing that the
'sight to sue for possession is to be divorced
from. the proprieta?r right to the property
‘which ig vested in the idol. We do not ex-
‘prese any opinfon one way oi the other on
Ehe correctness of Jagadindra Nath Roy’s
‘oase, (1904) ILR 32 Cal 128 .(PC). For the
purposes of this case, it is sufficient to say
“that -we are mot inclined to extend the prin-
.ciple of that case. In that case, at the com-
mencement of the period of limitation there
was a shebait in existence entitled to sue on
behalf of the idol, and on the institution of
tenure of| . the suit he successfully claimed that as the
2lso Jarge| § person entitled to institute the suit at the
50 (ZE.1 time from which the period is to be reckon-
‘ed, he should get the benefit of 8. 7 of the
Indian ‘Limitation Act, 1877.- -In the present
se, there was no mathadhipathi in exist-
‘ence in 1915 when limitation commericed to
mm.  Nor is there any question of the mino-
ity of a mathadhipathi entitled to sue in
1915 or of applying S. 8 of the Indian
imitation Act, 1908.

(9) For these reasons, we hold that the

against it|.

b and the|-
protéction| :

oerties as)
the math{:
y adversel:;

x < juish ne under Art. 144 of the Indian Limitation
1aquipethi JAct, 1908 commenced to run in 1915 on the
Etyfoﬁhlﬁ leath of the mathadhipathi, who ‘granted
ofor

fhe lease, and the absence of a legally ap-
pointed mathadhipathi did not prevent the

b, the ap ning of time under Art. 144, We there-
} matl o fore, agree with the answer given by the
suit %ﬁ majority of the Judges to the third question
nder t1a teferred to the Full Bench of the’ Madras

gh Court in Venkateswara’s case, ILR

41) Mad 599 at pp. 614-615, 833-634: (AIR
41 Mad 449 at pp. 455-456, 461). We ex-
Dress no opinion on the interpretation of Art.
184-B of the Indian Limitation Act, 1908 or
t. 96 of the Indian Limitation Act,” 19683
p Under Art. 98 of the Indian Limitation Act,

1963, the starting point of limitation in such

1904) ‘3¢ case would be the date of the appoint-
ise; (L of sglent of the plaintiff as manager of the
‘63,510?8”7'6 fidowment, but this Article cannot be con-
irﬂthen ildered to be o legislative; recognition of the

AW existing before 1929.

RAM PARSHAD v. 5TATE OF PUNJAB (3. Reju .

_the Asticle.

[Prs. 8-11] 5. C. 1807
r

(10) We hold :that by the operation of
Axt. 144 tsad with 'S. 28 of the Indian Limi-
tation Act, 1908 the title of the math to the
suit lands became extinguished in 1927, and
the plaintiff acquired title to the lands by
prescription. ‘He continued in possession of
the lands uniil January, 1950. It has besn
found that in January, 1950 he voluntarily
delivered possession of the lands to the
math, but such delivery of possession didl
not transfer any title to the math. The suit
was - instituted in 1954 ‘and iz well within
tirne,

(11) In' the result, the appeal is dismissed
with “costs.
DJ/8G/D.V.C.

Appeal dismissed.

4

AIR 1966 Supreme Court 1607 (V 58 C 819)
(From Punjab: ‘AIR 1963 Punj 345)

P. B. CAJENDRAGADKAR, C. J, K. N.

WANCHOO, M. HIDAYATULLAH, V.

RAMASWAMI AND P. SATYANARAYANA

RAJU, JJ.

Ram . Parshad, - Appellant v.

Punjab, Respondent.

- Civil Appeal No. 530 of 1964, dated

7.2.1966. ‘

(A) Bank of Patiala Regulation and
Management Order (1954), CL 1 (b) — Dato
of commencement — Though published at
later date, order came into operation from
February 27, 1954, when it was made. ATR
1963 Punj 345, Affiimed. (Para 1 |

(B) Constitution of India, Axt. 357 (2)
— Bank of Patiala Regulation and Manage-
ment Order (1954), Cl. 4 (1) (iii), Rules under,
Bank of Patiala (Staff) Rules (1954) — Vali-

State . of

dity — Expression. ‘except as respects things
done’ in Art. 357 (2) — It must receive
liberal and extensive construction — Provi-

sions of Order including that of CL 4 (1)

(i) and Rules made thereunder relate to
matters of day-to-day affairs and adminis-
tration of Bank and come within purview of
saving clause in Art. 357 (2) and continued
in operation even  after period specified in
Craies on ‘Statute Law’, 6th
Edn., p. 415 and Foster v. Pritchard, (1857)
28 L.] Ex. 215, Ref. (Interpretation of Statutes)
(Civil P. C. (1908), Preamble — Interpreta-
tion of Statutes). = - (Paras 22, 23, 24)
(C) Patiala State Regulations (1930),

Rr. 1 and 4 — Prescribed wutherity has
powsr to change rules i Regulations —
Extension of rules by Maharﬁa in 1041 to
employees of State Bank of Patlala — Fx-
tension by Maharaja being an exscutive act
could be changed by similar execalive act.
(Para 31)

L6
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PRIVY COUNGIL.

K

SREE SREE ISHWAREE BHUBANESHWAREE‘

», . THAKURANI
. ; V. “'p ok
\ . ! ' ' P C*
BRAJA NATH DE. il
i 1. Teb, ll, 6,8,8;
April 8,

. [ON APPEAL FROM THE HIGH COURT AT CALCUTTA.]

v

' Limitaii Aduerse 7 ton—Joint 1 ion of shebéit and his brot}wr—-
| Half-share of brother, whether can be held adwrsely to 1dol.

By a deed executed in 1888, two brothers, R and B, dedicated certsin
properties to a domestic Deity and provided that the right of shebditi should
go to ‘their male heils by primogeniture.

In 1896 they conveyed additional properties to themselves as shebdits.

In 1901, R died laa.vi;lg two sons P and 8, the latter an infant.

In 1904, in a suit-by S by his mother as next friend against B, P and their
sons, by consent a preliminary decree was'made setting aside the deeds of
1888 and 1896 and giving B a moiety of the property and P and S together
the other moiety leaving P and S to apply for division of. their share,

The Deity was not made a party to the suit.

Thelﬁ.nai deciee was made in 1906.

In the division the tAdkurbdrhi and a house built for the shebdii fell to
the share of P and S and they continued to reside in it.

In 1918, 8, having attained majority, brought a suit for administration of
S his father’s will and. for division between him and his brother, P.

! P in this suit pleaded that the property was debastar. . )

A preliminary decree was made for the division of the properties in equal

shares between P and S, subject to an allowance for the maintenance of the

N Deity. .
P mortgaged his share in 1922 and he died in 1924 leaving two sons M and J.

TIn 1928 M, as shebdit, instituted thepresent suit in the name of the Deity
for a declaration that the Deity Was entitled to the properties comprised in
the deeds of 1888 and 1636

Held : (i) On the construction of the deeds, that there was an absolute
dedication of the thdkurbdrhi and the house built for the shebdit and a charge
on the rest of the properhes comprised in the deeds for the worship of the
Deity. - :

(%2). That S had acquired a title to & half of the tAdkurbdrhi and the
8hebdit’s house by adverse possession.

The possession of S for 12 ye&rs from 1904 was Jomtly with P, but S was
not affected by any fiduciary disability attaching to P and there was nothing
to prevent his possession of his half being adverse to the Deity,

*Present : Lord IRuaseH of Killowen, Lord Macmillan and Sir
John Wallis.
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1937 .

Sree Sree
: Ishwdree
Bhubaneshwarce
Thakurani

v.
Braja Nath De.

INDIAN LAW REPORTS. [1937]

ApPEAL - (No. 13 of 1935) from a decree ‘of the
High Court in its Appellate Jurisdiction (May 13,
1932) which varied a decree of the Courtin 1ts Or1gma1
Jurisdietion (December 19, 1930).*

The material facts are stated in the Judgment of the
Judicial Committee.

Rashid for the appellant. On the true construction
of the deeds 'of 1888 and 1896 the properties comprised

In them vests absolutely in the Deity. As repards
adverse possession by Satya, referring to s. 10 .and
Art. 144 of the Limitation Act, Braja and Pulin were
always in possession as shebdits. Satya merely resided
with Pulin. Pulin was a shebdit and limitation.cannot
run against a skebdit. [Reference was made to Mulla’s
Hindu Law (8th ed.), pp. 492-495.]. A shebdit cannot
give title. ‘Adverse possession would run from the
death of the shebdit. Mahanth Ram Charan Das
v. Naurangs Lal (1). There is no distinction between
a mohanta and a shebdit. Where there are .two co-
owners, one cannot be in adverse possession to the

other. Bhaiwrabendra Narain . Roy v. Rajendra ‘

Narain Roy (2). Pulin was in possessmn as- shebdit.
The Deity was in possession through him. = Satya ' was
in possession as co-owner with Pulin. Jogendra Nath
Mulkherjee v. Rajendra Nath Bhattacherjee (3)..

~ Dunne, K. C., and Pugh for respondent No. 1,
Braja. The first respondent’s position is that he
is a shebdit. He isin possession of half the house.
He is unwilling to act against the Deity. He is ready
to carry out the order of the Court. He desires to
avoid taking any part in a contest between members
of the family.

W allach for respondents Nos. 8 to 6, the mortgagees.

The deeds do not vest the mortgaged properties in the. ,

Deity. On the question of limitation, it is assumed |

against me that Pulin, from whom I got my mortgage,

#(1932) I L. R. 60 Cal. 54. (2) (1923) I. L. R, 50 Cal. 487.
(1) (1933) I L. R. 12 Pat. 251; (3) (1922) 26 C. W. N. 890.
L.R. 60 I. A. 124.

L8
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was a trustee and that limitation would riot run against

him. There is nothing to show that Pulin was a’

shebdit. There is no evidence to show that he took
possession as trustee or accepted trusteeship. Pulin
and Satya had an undivided interest. Half of that was
mortgaged. Limitation would apply in the case of
Satya. - It cannot be said that limitation would run
in the caseof one half and not the other. Jogendra
Nath Mukherjee v. Rajendra Nath Bhattacherjee (1).
Art. 142 of the Limitation Act is the one that would

‘ - S
De Gruyther, K. C., and P;ingle for the respondent
. No. 2, Satya. -The construction of the deeds by the
"learned Chief Justice is wrong. He has made them
good in part and bad in part. Taking the documents
here as a whole, the grant is for the benefit of the
family, o : .
As regards limitation, rightly or wrongly, the deeds
were cancelled in 1904 and there was a partition.
Satya is in no sense a shebdit. He claimed- a fourth
share in the suit. Clearly after that-not only Satya,
but Pulin and- Brajs sould have get up. adverge
possession. even -though Braja was a shebdit. Under
s. 10 of the Limitation Act, property must be vested
in trust for a specific purpose. Referring to Art. 134,
the question is whether there was an entrustment -of
anything., Theré was an amendment of s. 10 in 1929.
The words *“ deemed to be entrusted *’ were introduced
and sub-ss. (a), (b) and (¢) were added. In 1904 the
established law was that if the shebdit was present, the
D@jt,yv_- was ngiently represented. In Kanhdiya

449

. 1937
Sree Sree
Iohwaree
Bhubaneshwares .
Thakurans

V.
Braja Nath De.

Lal v. Hamid Ali (2), the point was different from the -

one here. The amendment of the Act came into force
on January 1, 1929. The mortgages here were
executed in'1922 and 1924. The suit was instituted
on January 22, 1929. Pulin was in possession of his
share and on behalf of Satya from 1904. Prior to

1929 a shebdit was not a trustee. After 1929, by the -

(1) (1922) 26 C. W. N. 890. (2) (1933) T. L. R. 8 Luck. 361 ;
. L.R. 60 I. A. 263,

sk
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1937

Sree Sree
Ishwaree
"Bhubaneshwaree

Thakurans '

v.
Braja Nath De.

INDIAN LAW REPORTS: - [1937)

-amendment of s. 10, heis a trustee. ~Mohini, relying

on the amendment, brought ~this suit alleging that
Pulin: was a trustee and -that there would be no
limitation. He is wrong. The amendment could not
revive the right which was already lost.

Rashid replied on the question of construction:

of the deeds and on the question of limitation. On

. the latter question, Pulin was 21 years of age when
" he took charge as shebdit in 1901, - A shebdit and a

mohanta are on the same footing as regards alienation.
Ponnambala Desikar v. Periyanan Cheits (1). Pulin
must be considered to be Satya’s grantee. Prescription

" cannot run in favour of Satya till after Pulin’s death.

Corea v. Appulamy (2); Nirman Singh v. Lal Rudra
Partab - Narain Singh (3). Pulin’s possession was
fiduciary and taints Satya’s. Satya could  plead
adverse possession after partition between him and
Pulin but that was within 12 years. :

" Pringle, in reply, to the cases cited by Rashid in’

his reply, cited Gangaprowd haudhury V.

Kuladdananda Roy (4).
The judgment of. their Lordshlps was dehvered bv

LQRD MacmIizraN, - On May 5, 1888, Rakhal
Chandra De, since deceased, and his brother Braja

‘Nath De, the first respondent, executed a deed of

dedication of certain properties in the environs of
Calcutta in favour of a female domestic Hindu Deity,
who, by her shebdit Mohinee De is the present appellant.
On April 5, 1896, the same two brothers as individuals

~ by deed of sale sold and eetveyed to themselves as

shebdits of the Deity certain land in the distiict 'of
Hooghly. The main question in the appeal relates
to the efficacy of.the deed of dedication of 1888.

Before proceeding to deal with this question it is
desirable to narrate certain events which intervened

. 69 Mad. 809; (3) (1926) I. L. R. 48 All. 529;
_ "L.R.53LA. 220.
. 230. . (4) (1925) 30 C. W. N. 415, -

. , . R
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between the granting of the deed in 1888 and the
raising of the present action. Rakhal Chandra De,
one of the grantors of the deed, died in 1901, leaving
two sons, Pulin and his half-brother Satya, the latter
then an infant. In 1904, in a suit brought by Satya,

. by his mother as his next iriend, against his uncle

Braja Nath De and others, a comsent order was
pronounced setting aside the deed of dedication of
1888 and the deed of sale of 1896, ordering the
properties therein comprised to be divided into two
equal - shares and finding Pulin and Satya jointly
entitled to one moiety and Braja Nath De entitled ¢o
the other moiety, with liberty to Pulin and Satya to
apply for partition of their moiety between them.
The  final decree for partition hetween Pulin and
Satya on the one hand and Braja Nath De on the other

hand was pronounced in 1906. The idol was not a-

party to the suit. It was submitted by eminent

counsel who appeared in the case that inasmuch as the.

451

1937

Sree. Sree
Ishwaree
Bhubaneshwaree

Thakurani

V. )
Braja Nath De,

idol was a private one the dedication could competently

be set aside by consent of all the members of the

- fagaily. Authority was cited for this view and it was

apparently accepted by the Court as bemg then good
law.

In 1917 Satya came of age and in the following year
he brought a suit for partition as between himself and
Pulin. In this suit Pulin, notwithstanding that he
had been a party to the consent order of 1904, main-
tained that the properties were still debattar and
subject to the dedication to the idol. A preliminary
decree for partition was pronounced in- this suit but
no final decree has yet been passed. Pulin next in
1922 mortgaged his half share in certain of the prop-
erties for Rs. 28,000 to ‘persons of the name of Ray
and in 1924 he executed a further mortgage for
Rs. 25,000 in favour of some other persons named
Mandal. In that year Pulin died leaving two sons
Mohinee and Jaminee. Subsequently in 1928, in

execution of a money decree which had been obtained .

against Pulin in 1919, his share of the properties was

.o
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Braja Nath De.

INDIAN LAW REPORTS. [1937)

sold subject to the mortgages in favour of the Rays -

and the Mandals and was purchased by one Ganapati.
Chatterji. . ;

. The mortgagees having instituted suits -for the
realisation of their securities, the appellant Mohinee,

Pulin’s son, -claiming to be the shebdit of the idol,

retorted by raising the present action in the name of
the idol claiming that the idol was entitled to all the
properties comprised in the deed of dedication of 1888
and the deed of sale of 1896. The defendants to the
suit include Braja Nath De, Satya and the mortgagees
under the mortgages granted by Pulin. Buckland J.,
before whom the case came in the first instance, found
in favour of the plaintiff, now the appellant, granting
a declaration of her title to the properties in suit, a
decree for quiet possession and consequential injunc-
tions. This judgment was reversed on appeal and in
lieu thereof the appeal Court (Rankin C. J. and Costello
J.) held that the plaintiff was entitled absolutely to
only one equal half share in the thakurbdrhi and
shebait’s house at 30, Beniapukur Road, Calcutta, that
Satya had acquired by limitation a title to the other
half of these subjects and that as regards the other
properties in suit (other than the property at 45, Elliot
Road, the claim to which was given up) the plaintiff
was entitled to a charge théreon * for her upkeep,
“worship, expenses and ceremonies in connection
“therewith.”” Various consequential directionsfollowed
including a reference to the Registrar to inquire and
report as to what would be a sufficient sum to meet
the annual expenses of the upkeep and worship of the
plaintiff idol -and of the ceremonies in connection
therewith as provided in the deed of 1888. N

. The learned Chief Justice in his judgment deals
with the effect of the consent order of 1904 and states
that he is not prepared to hold, on the strength of a
well-known passage in the judgrment of this Board in
Konwar Doorganath Ray v. Ram Chunder Sen (1),
that there is in Hindu law any warrant ‘for the

(1) (1876) I, T, Ry & Cah 341(347) i L. T, 4 1. A, 52(38).

50
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2 CAL. INDIAN LAW REPORTS.

‘proposition that at any particular time by consent
of all the parties then interested in the endowment a
dedigation in favour of a private idol may be set aside
and “he finds in addition in the present case special
reasons why the consent decree of 1904 should not be
held to have validly terminated the debattar character
of the properties. Their Lordships are not called
upon to consider this question, for none of the
respondents at their Lordships’ har maintained that
the consent order precluded the present appellant from
raising the issue of the continued validity of the
endowinent and their Lordships, therefore, say nothing
upon the subject. They take note of the matter only
as one episode in the somewhat chequered legal history
of the endowment.

 The two grounds on which the judgment of the
appeal Court was challenged before their Lordships
related to the interpretation placed upon the deed of
dedication by the appeal Court and to the plea of
limitation upheld in favour of Satya.
As to the first' of these matters the learned Judge of
first instance states that ** it has not been arguet that
f‘there was no valid dedication or that the idol was
“not effectively endowed with the properties in suit by
“the deed of 1888.”" In the appeal Court, however, the
defendants were allowed to raise the question of the
construction of the deed of dedication.. It is fully
dealt with in the judgment of the learned Chief Justice
and must now in turn be considered by their Lordships.
The material provisions of the dedication deed are
‘conveniently summarised by the learned Chief Justice
in' the following passage from his judgment’:—

The deed of 1888 opens by describing how Lal Chend and Kale Chand
[the uncle and fathér of the grantors Rekhal and Braja] established the
Deity in their life time, how they prospered, how they bought land on Royd
Street and in Kntally, how with the income of all the said lands and with the
money earned by them they used to cause daily and special shebds to be
performed, Brahmins and poor persons to be fed and festivals to be observed.
It then rccites that Lal Chand died, that Kala Chand . purchased land on
Elliot Road, that he continned the shebd and festivals as before, that he
intended to build & house on the land in ‘Entally for the location of the
thdkurdnees and for the residence of the shebdits and to make the house acd
the lands specified in the schedule. debaitar, but that he died before carrying
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) . * .
out his intention; thet after his death Rakhal ‘“with the incomé of all the
“said lands’’ caused tho shebd to be performed and people to be fed as before ;
thet when Braja had sttained mejority, the two brothers had been carrying
on the shebd, eic., as before. The deed then recites that Rekhal end Braja
had built & house for the location of the thdkurs and the residence of the
shebdits on the Entally land ; and states that for the continuance in perpetuity
of the shebds and the feeding of Brehmins, etc., in perpetuity they grant the
properties in the schedule to the auspicious lotus feet of the thdkurdnees as
debattar. . They make provision for the shebditi right to go to-their male
heirs by primogeniture ; they provide that the shebdits should keep accounts
and that other beirs shall be competent to inspect the accounts. Thers is &
provision for the removal from office of a shebdit' acting improperly, and &

‘ provision to exclude females from the shebditi. There is a provision in

certain circumstances for shebdits to be eppointed by deed. It-is provided
that the shebdits are to employ two durwdns and e mdli and other servants
for the purposes of the shebd. and & tahsilddr for keeping accounts; collecting
rents, efc., as well as a pujdri to perform the worship. ;. Then come ths passages
upon which the present question must turn. Out of the income s first of all
to be reserved sufficient money for taxes and repsirs to the thdkurbarhi and
the existing house at Enfally; then out of the said income the shebdits are

to cause the daily and other worship to be performed and * at an outlay of

“‘reasonable expense ’’ ghall entertain Brelimins, feed the poor.: The deed
proceeds ' “ The shebdits shall purchase Government securities, that is
‘‘Company’s papers, with the surplus annually left after meeting the
‘“‘prescribed expenses '’. It provides that when a large amount of money
gradoelly accumulates in this manner, they shall cause tenante_ii houses to

be built on the lands specified in. the scheduls and, take measures for |

improvement and increase of the income of the debaitar propertiés. So far,
therefore, the deed .contemplates that there shall be a surplus-and that
this surplus shall be invested sq as to increase. : . V!

. '
In the next page in the deed the shebdits are given a right to reside in the
house in which the Deities are located and as far as practicable, other heirs*
may reside in the housg. Theh comes the only clause which operates to give
an ultimate destination to the accumulating funds; the shebdits are directed
“to build with the said money additional masonry building, houss, etc., on
“the debattar lends and give them for the convenience of residence and
“habitation: of our heirs. If in the course of time the number of heirs
“becomes large, the nearer heirs shall reside in this house as far as
“practicable.”’ The remaining passages in the deed are important in so far as
they disclose that the tenants on the scheduled lande ase mavs tshbnts-at.
will, whicl means that so far as occupied, the property was busti property.
It states that the value of the properties granted as debattar is Rs.:47,000.

In the * schedule of properties ’ annexed to the deed
the first item is the land in Entally of over six bighds
in extent, on which the thdkurbdrhi stands, occupying
14 coftds and the tenanted house occupying about one
cottd ; the remainder of the Entally land is let to
temporary tenants or in other words is busti property.
The two other properties described in the schédule are
the Elliot Road property and the Royd Street property,
the former over four bighds in area and the latter over
five cottds.
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v CAL.  INDIAN LAW REPORTS.

The effect of a valid deed of dedication is to place

the property comprised in the endowment eatra
commercium and beyond the reach of creditors. The
dedication is not invalidated by reason of the fact that
members of the settlor’s family are nominated - as
sheb4it and given reasonable remuneration:out of the
endowment and also rights of residence in the dedicated
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property. In .view of the privileges attached to -

_ dedicated property it has not infrequently happened,

as the Law Reports show, that simulate dedications -

have been made and a close scrutiny of any challenged
deed of dedication is necessary in order to ascertain
whether there has been a genuine divestiture by the
settlorin favour of the idol. 'The dedication, moreover,
may be either absolute or partial. The property may
be given out and out to the idol or it may be subjected
.to a charge in favour of the idol. .

The question whether the idol itself shall be considered the true beneficiary,
subject to a charge in favour of the heirs or specified relatives of the testator
for their upkeep, or that, on the other hand, these heirs shall be considered
the true: beneficiaries of the property, subject to a charge for the upkovep,
worship and expenses of the idol, is a question which can only be settled by
a conspectus of the entire provisions of the will. -~

Har ' Namyom v. Surja  Kunwari (1).
It is-also of importance to consider the extent of the

property alleged to be dedicated in relation. to the
expense to be incurred and the ceremonies to be

observed in the worship of the idol. The purposes of

. the dedication may be directed to expand as the income

increases, or the purposes may be prescribed in limiting
terms so that if the income increases beyond what is
required for the fulfilment of these purposes it may not
be protected by the dedication.

Their Lordships have read the deed of dedication
with these considerations in mind and they have been

much assisted by the careful analysis to which its

provisions have been subjected by the learned Chief
Jugtice. They have no difficulty in agreeing with his
conclusion that the deed effectively dedicated to the

(1) (1921) I.L. R, 43 All, 291 (293); L. R. 48 LA. 143 (145-6).
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service of the idol the thakurbdrhi, or. building in which

the idol is located, at 30, Bemapukur Road, on the
Entally land and also the shebdit’s house there, subject
only to the question, o be dealt with latay, of Satya's

claim under the Limitation Act.

But different considerations-apply with regard to
the remaining properties comprised. in the deed of
dedication and deed of sale. In the first place

throughout the deed of dedication the observances’

prescribed are repeatedly referred to as those originally
in use to be performed and their Lordships agree with
the learned Chief Justice that on a fair reading of the
deed as a whole it was not intended that the ceremonies

and expenditure should increase indefinitely with the

growing income yielded by the properties. See
Surendro Keshub Roy v. Doorgasoonderi Dossee (1).
From the nature and situation of the properties and
the directions given for their development it must have
been clearly. contemplated that the income derived

" from them would bé a growing one and must exceed

the expenditure required for the prescribed ceremonies

and charities. It is significant, that in 1922 and 1924 -

Pulin was able to raise on mortgage Rs. 53,000 on the
security of parts only of the properties. In these
circumstances the directions as to the disposal .of the
surplus income become of much importance. Now the
clause dealing with the ultimate surplus directs

that it shall be applied in the building of additional -

premises ‘ for the  convenience of residerce and
“habitation of our heirs’’. This destination, it will
be observed, is not in favour of the shebaits, but is
really in substance a gift in favour of the settlors’
heirs generally— '

TFor the reasons thus summarised their Lordshlps

find themselves in agreement with the cone_lusmn
which the learned Chief Justice rea,ches-—— -
that the only construction which it is possible in-law to put ‘upon. the

deed of 1888, notwithstanding the language of cdrtain passages:therein, is
that there is a cherge for the upkeep, worship and’ expenses of the idol, and

(1) (1892) I.L. R. 19 Cal. 513 (531); L. R. 19 I.'A. 108 (127-8).
[ ]
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2 CAL. INDIAN LAW REPORTS.

tHat the idol cannot clalm to have an abgolute interest in any portion of the
property which is governed by the provision that tenanted houses should be

*built on the land for the increase of the income of the trust. It is, I think,
otherwise with the thdkurbdrhi and the shebdit’s house on 30, Baniapukur
Road. .~

The property conveyed by the deed of sale of 1896
cannot be differentiated in any material respect and

must go with the property comprised in the deed of .

dedication (apart from the thakurbdrhi and shebdit’s
house).

It only remains to consider whether the High COUI‘Y)
rightly decided that Satya had acquired by limitation
a title to one-half of the thdkurbirhi and shebdit’s
house. Pleas .of limitation were advanced in the
Courts below also on behalf of the respondent Braja
Nath and the mortgagees deriving right through Pulin,
but these were repelled, the Chief Justice holding that
the office of shebdits held by Braja and Pulin disabled
them from possessing adversely to the idol. As this
decision was not made the subject of appeal, their
Lordships are absolved from the necessity of discussing
the topic.

Satya, however, was in a different position from his
half-brother and his uncle. = As the learned Chief
Justice points out, Satya was never a shebist of the
idol ‘and therefore never was under any fiduciary
disability in the matter of possessing adversely to the
idol. ' When he was three years old, his father being
dead, his mother repudiated the deed of dedication
and. by the consent decree of 1904 one-half of the
property alleged to have been dedicated was declared
to belong jolntly to Pulin and Satya. From 1904
onwards for at least 12 years Satya openly and without
any fraudulent; collusion enjoyed continuous possession

+"of his share of the thakurbdrhi and shebait’s house on
the basis that the consent order of 1904 was effective
and that the property was not subject to dedication.
It is so found by the learned Chief Justme in the Court
‘below both on évidence.and on admission and their
Lordships accept the finding. True, the possession of
Satya forthe 12 years from 1904 wasjointly with Pulin,
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but Satya was not affected by any ﬁduc1ary disability

attaching to Pulin and there was rothing to prevent.
“his possession of his half being adverse to the appellant
"idol. Their Lordships accordingly see no reason to

disturb the finding of the High Court in fayour of
Satya.: -

The result is that their LOI’dSh]pS will humbly
advise His Majesty that the appeal be dismissed and
the decree of the High Court dated May 13, 1932, and
filed September 3, 1932, be affirmed. The appellaht
must pay to the respondent Satya Charan De his costs

.in the appeal and te the other respondents one set of

costs among ’ohem
Solicitors for appellant: Nekhra & Co. :

Solicitors for respondent No. 1: Barrow, .Rogers &
Nevill. ‘

Solicitors for respondent No. 2: 4. J. Hunter & Co.

Solicitors for respondents Nos 3 to 6: Douglas
Grant & Dold.

c. S
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9
there 1s a case to place the accused before a
agistrate for trial and if so teking the neces-
w steps for the same by the gling of a charge-
cet under 5..173.7 .

his Court, however, has not said that if a
olice officer takes mergly one or two of the
eps indicated by it, what he has done must
scessarily be regarded as investigation. Inves-
ation, in substance, meang. collection of evé-
ence relating to the commission of the ‘offence.

atitled to ‘guestion persons Whg, in his opi-
on, are.able to throw light on  the offence
hich has been committed and is likewise en-
Hled to question the suspect and is entitled to

duce the statements of persons questioned by

. 4PDEODY to writing. “He is also entitled to search
ntendent e place of the offence and to search other
.t imeg es with- the object of seizing articles con~
truth. ed with the offence. ©~ No. doubt, for this

hose he has to proceed to the spot where the
nce was committed and do various other
ings.’ .
sng to bring home the dffence to the offender
6 essential part of the duties of an Investigat-
Officer in this - connection is,
sting the offender, to collect all material
essary for establishing the accusation against
e offender.
quiries upon receipt of infoymation from an
nonymous source or a source -of doubtful re-
ility for checking up the correctness of the

i : L Iah_ 0
~apy
iGriain 1

Court formation does mot amount to - collection of
befors vidence and so cannot be regarded as investi-
was 10 ition, In the absence of any prohibition in

Code, express.or implied, I am of opinion
‘it is open to & Police Difficer to make pre-
nary enquiries before registering an offence
‘meking a full scale investigation into it. No
bt,’S. 5A of the Prevention of Corruption
was enacted for preventing harassment to
overnment servant and with this object in

st de 6w investigation, except with the previous per-
ure; qb“. ion of a Magistrate, is not permitted to be
i 8C 1 le by an officer below the rank of a Deputy
dure - fo uperintendent of Police. Where, however, a

ce Officer makeg some preliminary enquiries,

e Y yore, e ~ bl 1~
t'lga’d@n. not ‘arrest or éven question an accused, oF

Q) Pﬁz lbshon any witnesses but merely makes a few
ment of lfp d80eet enquiries or looks at some documents
¢ ©® Disrfe Mithout making any notes, it is difficult to visu-

:how. any possible harassment or even em-
assment would result therefrom to the sus-
.or the accused person. - If no harassment
18 accysed results from the action of a Police
cer how can it be said to defeat the purpose
elying S. 5A ?  Looking at the matter this
» 1 hold that what Mathur did was somea-
% Very much short of imyestigation and,
cfore, the provisions of S. 5A were not vio-

¢ A S-K. Krrsenapea v. 8. V. V. Somra® ( Mudholkar J. ) [Pr: 18] Supreme Comrt 227

he Investigating Officer is, for this purpose,

But the main object of investigation:
apart from -

Merely making some preliminary

+ Sidte no ifregularity was committed by -

him there is no occasion to invoke the aid cof
the curative provisions of the Code.

1IG/V.SB. Appeal allowed.

ATR 1964 Supreme Court 227 (V 51 C 22)
(From Madras)®
7¢th March, 1963
K. SUBBA RAO, RAGHUBAR DAYAL AND
’ J. R. MUDHOLKAR, JJ.
1. A.S.K. Krishnappa Chettiar (In C. A.

- No. 104 of 1961) 2. C.T.C. T. Chidambaram

Chettiar (In C. A. No: 105 of 1961) 3. Mee-
nakshi Aehi and another (In C.A. No. 106 of
1961). 4. VR. A. U. Umayal Achi (In C. A.
No. 107 of 1961), Appellants v. 1. S.V.V.
Somiah @ Navniappa Chettiar and another. (In
C. A.'No. 104 of 1961) 2. N. SV: V. Nachiappa
Clettiar and another (In C. A. No. 105 of 1961}
3. Somasundaram' @ Nachiappa Chattiar and
another (In C. As. Nos. 106, 107 of 1961), Res-
pondents. :

Civil Appeals Nos. 104 .to 107 of 1961.

Limitation Act (1908), Ss. - 15 (1), 19 Ast
182. — Appleability — 8. 15 (1) i§ sesuicted
to a cass where exécuton is stayed by injunce
ton or order — Defendant adjudged insolvent
— Scheme of compositon providing for pay-
ment to credifors within four years — Schems .
accepted by insolvency - cowrt — Such accepi-
ance does not operate as stay of execution of
decree for period of four years or as injunction
— To refer to liability resting on some one ¢lse
i not to acknowledge one’s own liability witixin
8. 19 — AIR 1939 All 66 and AIR 1944 Lah
190 (FB), Overraled. .

The Limitation Act'is a consolidating and
amending statute relating to the limitation of
suits, appeals and certain types of applications
to courts and must, therefore, be regarded as an
exhaustive Code. It is a piece of adjective or
procedural law and not of substantive law.
Rules of procedure, whatever they may be, are
to be applied only to matters to which they arg
made applicable by the legislature expressly or
by necessary implication. They cannot be ex-
tended by analogy or reference to proceedings
to which they do not expressly apply or could
be said to apply by necessary implication, kt
would, thereforg, not be correct to apply any of
the provisions of the Limitation Act to matters
which do not strictly fall within the purview of
those provisions. The provisions of Ss. 3 to 28
of the Limitation Act cannot be applied to situ- .
ationg which fall outside their purview, Thesa
provisions do not adumbrate any general prin-

ciples of substantive law nor do they confer'any ,

substantive rights on = litigants - and, .therefore,
cannot be permitted to have greater application
than what is explicit or implicit in them.
. (Para 18)
*(See A.A.O. Nos. 480, 454; 478 and 479 of
-1954, D/- 5-7-1956—Mad). '




[Prs. 1.8]

: e plaintiff obtained a decree against de-
fendant No. 1 and defendant No. 2. The plain-
f filed execution amphcanio—l but the execution
proceedings proved infructuous because the first
ciefendant was adjudicated an insolvent on Feb-
ruary 27, 1945, On September, 9, 1946 a com-
position of the debts due from the insolvent and
his son, the second defendant, was arrived at.
To the deed of composition the second defen-
dant was also a party though he was not adjudi-
cated an insolvent. .Under the composition
arrangement, the entire property of the defen-
dants was to vest in four trustees. The deed
,LJlo‘vldg,cl for the payment of the reduced amount
by the trustees to different creditors from the
income of the properties or by sale or mortgage
f those properties within four years from April
14, 1947,  The composition scheme was accept-
ed by the Insolvency court and the adjudication
of the first defendant as insolvent was annulled
by the court on December 19, 1946. The last
execution application was hsmlssed on 19-8-
1548, The fresh execution petition was filed
on 13-6-52.

Held that S. 15 (1) was restricted in its ap-
plication to 2 case where the execution of a
decree had been stayved by an injunction or an
order. By no. stretch of imagination could it
be said that the ‘acceptance by the insolvency
court of the composition operated as a stay of
execution of ‘the decree for the period of four
years refeired to in the deed or as an injunction.
Further, the sscond defendant was .not a party
to the insolvency proceedings and could, there-
fore, not have been entitled to the benefit of

ns Sonrg

£Iff

_the order of the court accepting the scheme of

composition. Suspension of limitation in the

circumstances obuammg in the case was neither

explicit nor implicit in S. 15.  Hence the execu-
tion petition was . barred by time. - AIR 1941
Bom 908 and AIR 1933 Cal 508 Distinguished;
AIR 1939 All 68 111 "AIR 1944 Lah 190 (FB),
Overruled. (Pams 10, 13)

On 19-4- 1949 Vakil of the second defen-
dant wrote a letter to the trustees in which he
required the trustees to pay out of the funds in
their bands dividends du¢ to the various credi-
tors under the Composition scheme :

Held that though there was a personal lia-

bility on the defendants under the decree, their

Hlability which was created by .the composition

deed tvas only on properties in which they had,
consequent on the creation of a trust under the
composition deed, only a beneficial interest, This
new. liability had to bé discharged by the trus-
tees in whom the légal title to the property ves-
ted. Thus there were two different sets of per-
sons who were liable, the defendants and the
Trustees and their respective liabilities were
distinet. What the defendant No. 2 had referr.
ed to in the letter was the liability of the Trus-

A. 8. K. Krrsawapra v. 8. V. V. Sounss (Mudholkar J.) A LR

tees arising under the térms of the deed of com. § 4
posmon and could be -enforced only againg |-
them. To refer to a liability 1e$un) on some. It
one else is not'to acknowledge ons's owd fiahi. | fc
lity within the meaning of the word in 3. 1g e
The defendant No. 2 had not even indirectly § fo
referred to the decree much less to the inluhty o1
ausmg under it.- In the circumstances this lst. F i
ter did not extend the period of limitation. ATy . &
"1961 SC 1236, Distinguiched. (Para 15 F . P
- ‘. . ‘ an
Cases Referved : Courtwise Chronological Pargg | e
. ('61) ATR 1961 SC 1236 (V 48): 1962-1 L be
SCR 140, Shapoor Freedom Mazda v. |
Durga Prosad Chamaria BF b=
(16) AIR 1918 PC 96 (V 3): ILR 48 Cal F o he
660, Writyainoni Dassi v. Lakhan | dex
Chandra Sen ' ko Ldtic
('89) AIR 1939 All 86 (V 26) : ILR (1989) - .f tho
All 108, Dadn_udm Khan v. Mahyar : nc
Khan . 1 fow
('41) AIR 1941 Bom 203 (V 28): ILR (1841) -t
Bom 485, Govindnaik Gurunathnaik v. paid
. Basawannewa Pmutappa 1 en
('07) ILR 85 Cal 209 : 12"Cal V\/'N 326, f ness
Lakhan Chandra Sen’v. Madhusudan _ s
Sen : 11 ¥ sitior
(88) AIR 1933 Cal 508 (V 20): 37 Cal WN k. ¢
184, Pulin Chandra Sen V. Amm 1\/;13 By f ve
T\”uzaffs1 Ahmed 3 ) 11, 12» RN
(46) ATR 1944 Lah 190 (V 31) TLR .
(1945) Lah 8 (FB), Managing Committee Lo
Sundar Singh Malha chn Ra,pu* T—;wb C de
School, Indaura v. Sundar Singh Malha tiar,
Singh Sanatan Dharma Ra]pu‘c High | A
School Trust 17 indeb
. My, Al V. Viswanatha Sastri, Sr. Advocatc : f: l:
(Mr. R. Gopalakrishnan, Advocate with him); unc:? :_'f
for Appellant (In all the Appeals); Mr. K. NE o -
Rajagopal Sastri, Sr. Advocate (Mr, M. S. Nanef df;“
sxmhul Advocate, with him), for Resnondent 3 Creecc‘.
g WUel C
(In all ‘the Appeals). B sets
The fodowmd Judgment of the Court was R Sch v
delivered by = E Leiwo
MUDHOLE AR, i podeer ¢
This appeal and civil appeals Nos. 104, 106& - amour
'107 of 1961 arise out of execution ploceedmgs pf from ¢l
four different suits but as they involve a comf MOrtga;
mon question they were heard together by thtf from 4
High Court and by us.. That question is whef, V1des «c
ther the execmion applications out of whlch ing to «
these appeals arise are within time, gr tP {
(2) We propose to treat €, A. No. 105 df Chet( -
1861 as a ’cvpmal case. ‘The 1eiemnt facts thele Payme: '.11
cf are briefly these : b respec o
! (3) In Q. S. No. 46 of 1943 one Ram?,‘- 4 annas
nathan Chettiar instituted a- suit against 0¥f stand;
Venkatachalam Chettiar in the court of Hf sition /‘6
Subordinate Jjudge of Devakottai, for the ®f of the ~
covery of a sum 'of Rs. 10,285/- due on promf} gage o,
sory note dated November 20, 1942 with e tance, ¢
' “f Ng ag .



-

Jest thereon. - He eventually obtained a decree
for the full claim. .In so far as the second
defendant is concerned, he.was made h.able
; the decretal amount to his extent of the inte-
st in the joint family property of himself and
Jifs father.  The plaintitf agsigned the decree in
tavour of ~Chidambaram Clrle’ttiar, who is the
appellant in C. A.' Nq. 105 of 1961. _He filed
an execution application but the execution pro-
sedings commenced by him proved infructuous
cause the first defendant was adjudicated aw
solvent on  February 27, 1945.  On Septem-
ber 9, 1946 a composition of the debts due from
Te insolvent and his som, the second defen-
dant; was aizived at.  To the deed of compo-
sition, the second defendant wag alsg a  party
diough he was not adjudicated an insolvent.
Under that deed the creditors, including the
- appellants before us agreed to take 40%
the dues, except one creditor who was to be
paid n little more.  The defendants, it may be
nentioned, had -extensive money-lending  busi-

4968 A, 8. K. KRISHNAPPA V. S. V. V. Somiar (Mudholkar J7.) [Prs. 8.6] Supreme Court 220

“In case the properties of Burma fiym are
not sufficient to pay the amounts set apart as
payable to the creditors at 40 per cent the in-
dividual Nos. 1 and 2 Trustees shall sell the
rroperties in British  India and set out in thg

schedule  herein and from out of the sale
proceeds distribute the amount to the creditors.
Similarly, after the 40 per cent amounts hays
been paid and if there should be any amount of
deficiency for the payment of the 850 per cent
amount payable to Krishnappa Chettiar as
described in para 6 supra, even for that also,
the individual Nos. 1 and 2 Trustees shall seil
the aforesaid British India properties and pay
the aforesaid Krishnappa Chettiar the entire
balance amount.”
The composition deed containg various other
terms out of which. it would be relevant to set
out only the following two :

“Clause 8: Until 40 per cent of the
amount is paid to the creditors as aforesaid, the.

5s in Burma- and the bulk of their property
s situate in that country.  Under the compo-
on'arrangement, the entire property of the
sfendants, both.in - India and in' Burma was

™ 326
r dan

yoviia vest in four trustees, one of whom was the
11 olvént, that is, the first'defendant to the suit.

LB o of the trustees were the present appellant,
“Om?{n?ﬁ hidambaram Chettiar and - Krishnappa Chet-
% Melh _ appellant in C. A. No. 104 of 1961,
'}n rlla & e fourth frustee was.an outsider. The total
. tedness of the defendants, as ascertained
R e date on which the composition was effec-

L .- Adyocd as 'Rs.  218077-4-8 'but it was reduced

te wit BRI the “arrangement to - Rs. 86430-13-3.
are four schedules = to the = composition’

Cchedule A sets out the narmes of the
ors and the amounts due to them, Schedule’
out the properties of the defendants and
ules C and D set out the properties at
wo and Meola respectively in Burma. The
d provides for'the payment of the reduced
unt by the trustees to. different creditors
n the income of the properties or by sale or

[

April 14, 1047, The deed further pro-
for-the extension of this time limit “accord-

appellant  and Chidembaram
fiar.  The arrangement also provides for
nt of interest at 5 annas per mensem in
Ect of the amounts due on the decress and .

5 per mensem in respect of other out- |
dings as from April 14, 1947,  The compo-
foncontemplated the realisation of the dues
die‘creditoys: from the income or sale or mort-
€¢ of the' Burma property, in' the first ins-
2% Clause 10 which deals with this matter
Us as follows » :

o

said Trustees, shall be at the time of disburse-

. mént of the dividend, pay from the Ist Chitirai

-of 'the year Sarvajith for the annual expenses
of the family, a sum of Rs. 600 per annum to
individual - No. 4 Trustees  Venkatachalem
Chettiar and a sum of Rs. 300 per annum to his
son Nachiappa Chettiar for the aforesaid ex~

penses. i

Clause 16.:  After the annulment of  the
order of adjudication herein, the aforesaid Ven-
katachalem Chettiar, shall in respgot of transfer,
etc. of management of the properties men-
tioned in C and D schedules, execute a general
power of attorney in favour of individual Mos,
1 and 2 trustees and have the same registered.”

(4) The asmposition scheme was accepted
by the Insolvency Court and the adjudication
of the first defendant ag insolvent was annulled

by the court on, December 19, 1946..

(5) Due to political changes in Burma’
only very little was realised out of the Buyma
assets within the period of four years prescrihed
in the composition deed. = The trustees who
were empowered to extend the time did not ex-
tend it.  The appellants, therefore, turned to
the Indian assets and sought execution of their
decrees against them. - Two contentions wers
raised op behalf of the defendanit.  One was
that the Indian assets could not be sold until
the assets in - Burma were completely exhausted
and the other was that the execution applica~
tions were barred by time. o

(6) In O. S. Mo. 46 0f 1948 the last execu-
tion application was dismissed on September 19,

1946 (E. P. No. 109 0f'1948). No execution -

petition was filed thereafter till the present peti-
tion (E. P. No. 117 of 1952).  This was filed
on June 13, 1952. - Similarly in the remaining
three appeals also execution apPlicatf,Qm With

él



“The trustees ‘were able to realise some of
the assets of the defendants in Burma and to
pay a dividend of 10 per cent to the creditors.
I was paid a sum of Rs. 562-4-0 by way of divi-
dend for this decree on 10th August, 1949. As
the rest of the Burma assefs of the defendant
could not be realised by the {rustess on ac-
count of the Civil War in Burma and the land

i legislations passed there and as there was to
| prespect of their being realised in the near futurs

myself and A. S. K. Krishnappa Chettiar afore-

" said as managing trustees under the said com-
g .

position offered to extend the period of manage-
ment by one year provided the defendants
would consent to their Indian assets being rea-
lised and distributed among the creditors. But
the defendants were not willing thereto and

* hence we thought fit not to, ex stend the period,

maint tenance allewance of Rs.

of our management. We have filed a petition
in I. A, No. 87 of 1951 in the said I. P.
No. 1 of 1945 to have the said composition

~scheme set aside and the 1st defendant readjud-

ged as insolvent. ‘The said petition is pending.

(7) I am advised that as the said compo-
sition arrangement has failed on account of the

. assets of the defendants not being realised and
d within the four year period

the debts discharge
mentioned therein I am in.law and in equity
entitled to recover the entire amount due to

.me under this decree by executing it.

The said composition provides for a
600 and Rs. 300
annually being ‘given to the lstand 2nd defen-
dant respectively at the time of distribution of
the dividends.  In respect thereof a notice was
issued by the 2nd defendant on 19th April, 1959
(sic) to myself and A, S. K.'_Krishnappa Chet-
tiar aromsmd wherein there is an acknowledg-
ment of liability in respect of the several rlebts
mentioned in the said composition. = Further the
trustees have acting under the authority given:

(8)

o them by the defendants under the said com-
position paid me Rs.
1849 by way of dividend for
‘have duly entered the same in the

562-4-0 on 10th August
this decree and
accounts
could not
from

maintained by them.  Moreover: I
execute the decree during the four years

firstly on the ground that the composition arri-
ved at DGLVC“H ‘him and his father on the 0115
hand and the creditors on the other was still i’
torce, ’chat the arrangement was irrevocable and:
operated as a complete discharge of the liability..
of the defendants for all time. The second

glohnd was that the execution apphcanon was =f
The precise pleas of the second § -

arred by time.
oewndam regarding limitation were as follows ;

o
an insolvent and the pendency of
proceedings against him'would not affect limi-
tation in o far as he was concerned;

(b)

that the adjudication of his father sk
insolvency -

that the receipt by the appellant and E:
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!l which we are concerned were filed more than 14th April 1947 or any extended period during .- ;- ,
three years after the dismissal of the previous = which the trustees had to manage, realisé-and dis-, af 2
execution applications. It may be. mentioned tribute the assets of the defendants. There is f . -
that orirrimlly the appellant as well as appel- therefore no question of limitation”. bR
lants in the other appeals had sought the execu-  gimjlar grounds. were set out in the affldavm f-' I,
tion of their respective decrees for the full gjoq by the other appe ellants ilso. b e
amount.  But they amended their petitions (7) It may be mentione q that in each oﬁ to
later on pursuant to the orders of the court apd =, ‘" )
Iesantedp their claims to 40 per cent of the th‘? e\eC}lU:’lﬁaPphcatldons Tlehgin;va;semzlsazmgd | g;b\
amounts due under their decrees. The appel- 77, Zga nst the second defen &l ﬁ‘ e mg
Jant Chidambaram filed an affidavit along “ 5 olve H[JY petition Mo, §7 of 1991 fled Ly 5006 | for :
v\;h the execution petition and set' out. the f the creditors the first defendant, was re-adjudi- . cu °
following grounds in support of his contention rc_,rlt:% Zn ‘%idve?; cubti’on ﬂ;e 1?2:;1)[0110?‘/%11%3" withi
that the execution application ‘was within tims. /5 e e PP e P
already stated, opposed by the second delendant

other creditors of certain amounts as dividends s

in August, 1949 would not extend the period of
limitation for execution proceedings; R

(c)  that the acknowledgment 'relied upon; :

“wholly wrong, misconceived and untens-
ble”. . :
(8) According to him there was no acknow:

ledgment of liability of any kind in the notice:

referred to in the affidavit much less the Lability £ 704 ¢,
of the second defendant to discharge the decregif the n,
which had in fact become extinguished and§: apoy...
effaced by reason of the composition arrived decren
on September 9, 19486: , : E unde, ]
(9) In the courss of the arguments beforey position
the executing' court it was wged on behalf offcent .
the appellama in these appeals that the fow§ the crec
years within which the trustess were requiretf condi
to realise the Burma properties and pay ofif 20t be ¢
the debts of the creditors must be 1egarded as 4 decre
period during which the execution 'of the dec 35 havir
ress .was stayed and that consequently 011 -aen, ¢
the principles  underlying S. 15 of the'f- sition sc
Indian Limitation  Act;. 1908, that perma a con”t
should be deducted £ from computing the periodf of the 1
of limitation for preferring execution applict:} the op
tions. The Subordinate ;udge before whon fave |
the execution applications were filed upheld i} Would b
contention & held that the execution appllmtmn, xecut,_
were within time. He also held that the comp’: tre be
sition’ arrived at between the parties opem’feCI «:'Underi-(
-10m con

as an adjustment of the decree.on the date @

which that composition was edected or frod




) E.LR | 968°
- dmmg'f phe-date on which the adjudication was arrived
eand dis.. } gt and that though the composition could not be

. certified to the executing court under O. XXI,
R 2 C. P. C. within the timie permitted by
law, it could be certified even now at the ins-
gnce of the decree-holder because it was open
.49 the decree-holder to certify an adjustment at

There is

w each of’

oy ime he liked. According to the learned

e oif apy HIIG HE L ; g
claimed ¥ ¢ hordinate  Judge; the adjustment precluded
weause  fnifech of the appellants from executing his decree
d by soms: for 2 period of four years from April 14, 1947

< L'e'adjudi ‘4

and, therefore, the execution applications were
on-Augu

withie time.  The High . Court, however, dis-
sgreed with the ~Subordinate Judge on  both
the grounds and holding that the execution peti-
tions were barred by time allowed the appeals.
{t may be mentioned that neither of the two
courts below has considered the contention of
the appellants in these appeals that the etter
dated April 19, 1949 sent by the second défen-
dani to two of the trustees operated as an ac-
imowledgment of their liability or that dividends'
paid to the appellants by the trustees in August,
1949 0pera"te'gl to extend the time of limitation.

(10) Mr. Viswenatha Sastri who appears
for the appellants in these appeals has. raised
mly two contentions. The first is that the
pinciple underlying S. 15 (1) of the Limita~
ton Act is applicable to a case of this kind
d that,” therefore, the execution applications
we within time. The second is that at any
nte the letter dated April 19, 1949, written by
the second defendant to the trustees. operates
i an acknowledgment of liability under S. 19
the Limitation -Act and, therefore, saves the
itation in respect. of all the execution appli-
ions except the one out of which C. A. No.
4 of 1961 arises:. = According to Mr. Sastri
composition of a decretal debt does - not
ot to an adjistment or satisfacHon of a

der have been performed. = Here the com-
sition. scheme required payment of 40 per
t of the decretal debts by the trustees to
creditors.  According to him, until that
dition was. fulfilled the original decree can-
be said to have been satisfied.  Since the
trees herein involved ¢ould not be regarded
chaving been satisfied they are still . alive.
Then, according to -Mr. Sastri, where a compo-

on scheme prescribes the period during which
2condition has to be performed till the expiry
o the period or performence of the condition
c "he operatior; of the decrees must be deemed to
ve heen stayed.  For, during this period it
ud be incompetent to the decree-holders to
Such period could there-

_quently
15 of I
it pertd i

‘uphe'ld A
' applicatioff¥eeute their decrees.
16 be deducted by applying
deﬂying S. 18 (1) of the  Limitation Act
M computing the period of limitation for fil-
& fresh execution application. He concedes

‘a decree has been stayed by an injunction or

cree until the acts required tq be done there--

the principles -
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that here the composition scheme not having
been certified to the. execution couit the
defendants would not have been able to resist
an execution application if made within the
period of four years specified in the deed of
composition.  But the composition being bind-
ing on the appellants, they would have  laid
themselves open to suits for damages at the ins-
tance of the defendants if they had proceeded to
execute their decrees within this period. Sec-
tion 15 (1) of the Limitation Act runs thus :
“15 (1) : In computing the period of
limitation prescribed for any suit or application
for the execution of a decree, the institution or
execution of which has been stayed by injime-
tion or order, the time of the continuznce of
the injunction or order, the day on which it
was ‘issued or made, and the day on which it
was withdrawn, shall be excluded”.
It is clear from its terms that it is restricted in
its application to a case where the execution of

an order. By no stretch of imagination can it
be said that the acceptance by the insolvency
court of the composition operated as a stay of
execution of the decrées for the period of four
years referred to in the deed or as an injunction.
Further, the second defendant was not a party
6 the indolvency proceedings and could, there
fore, not have been: entitled to the benefit of the]
order of the court accepting the scheme of com-
position. :

(11) In support of ‘his contention that the
principles underlying $. 15 (1) are applicable
to a case like the present one, M%. Sastri hag
strongly relied on.the decision in. Govindnaik
Gurunathnaik v. ~Basawannewa Parutappa,
ILR (1941) Bom 435 ":.(AIR 1541 Bom 203).
There, Beaurnont C. J., has observed at p. 437
(of ILR Bom) : (at p. 204 of AIR) !

“Section 15 of the Act recognizes the princi-
ple that in computing the period of limitation
prescribed for an application for the execution
of a decree, any period during which the execu-
tion of *.the decree has been stayed
must be excluded; and it would certainly seem
right to apply a similar priiiciple to applications
in a suit which has been stayed; in terms, how-
ever, the section does not apply. The only awn-
thority on the point, to which we have besn
rveferred, and which was referred to in the lower
Courts, is Pulin Chandra Sen v. Amin Mia
Muzaffar Ahmed, AIR 1983 Cal 506”.

Saying that this decision had stood for soms
vears' and had not been dissented from, the
learned Chief Justice cbserved :

“I would rather base the appellant’s case
on'the ground that the right to apply for a final
decree was = suspended . during the period in
which the suit was stayed. Such a principle .
was applied by the Calcutta - High Court
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in Lakhan  Chandra Sen v. Madhusudan Sen
ILR 35 Cal 209 affirmed by the Privy Coun:
cil in  Nrityamoni Dassi v. Lakhan Chandra
Sen, ILR 43 Cal 660 : (AIR 1918 PC 96).”
It would thus appear that the learned Chief Jus-
tice based his decision really on S. 14 of the
Limitation Act. In both the cases referred
to by the learned Chief Justice the provision of
S. 14 of the Limitation Act were applied.
(12) In Pulin Chandra  Sen’s case,
AIR 1983 Cal 508 the facts were these i The
next friend of a minor instituted a suit upon a
mortgage but died after the preliminary decree
was passed. No new next friend was, how-
ever, appointed in his place. The minor made

an application for passing a final decree within .

8 years after attaining majority, but three years
after the period of grace fixed by the  preliminary
decree.  The High Court, while holchng that
though the erstwhile minor was not entitled to
claim the benefit of S. 6 of the = Limitation
Act held that the execution application must be
regarded as within time since it had been mace
within three years from -the date when
right to apply accrued to him' on his
majority.” No doubt, this is a case where in
effect the court ‘has applied the - . principles
underlying- S. 6 though it was' clearly
opinion that 8. 6 in terms did not apply.
There is no discussion of the point ‘at all and,
therefore, we do not think that this is a decision
which needs to be considered.

(1)
Badruddin
(1939) All 108
ing Committes

The next two decisions relied on are
Khan v. Mahyar Khan, ILR

Sundar Singh Malha Singh
Sundar

Rajput High School, Indawra w.
Singh Iv"zlha Singh Sanatan Dharma Rajput
High School Trust, ILR (1945) Lah 8 : (AIR.

In both thess cases the

1944— Lah 190) (¥B).
the

court applied ~ what according to it were
general principles underlying 215 -of
Limitation Act, though the facts of these cases
do not strictly fall within the purview of that
section. The quéstion is whether there is any
well-recognized principle whereunder the period
of limitation can be regarded as being suspen-
ded because a party is prevented under certain
circumstances from taking action in pursuance
of his rights.
dating and . amending statute relating to the limi-
tation of suits, appeals and certain types - of
applications tc courts and must, therefore, be
regarded as an exhaustive Code. It is a piece
of adjective or procedural law and not of subs-
tantive law.  Rules of procedure, whatever
they may be, are to be applied only to matters
to which they are made applicable by the legis-
lature expressly or by necessary implication.
They cannot be extended by analogy or reference
to proceedings to which they do not expressly

8. K. KrrsEnarpa v, 8. V. V.

the -
attaining’

of
‘relevant portion of the letter dated April 19',3

: (AIR 1939 All 66) and Manag-

‘the "

The Limitation Act is a consoli-

Somiag (Mudholkar J.} E«I.R‘ 1965

apply or could be said to apply by necess L
imphcation. It would, therefore, not be g 1 s
rect to apply any of the provisions:of the Ljy /i OSS?‘
tation Act to matters which do nof strietly g the L;
within the purview of those plowsmm Thy| r,feqi
for instance, penod of Amnatlon « for Varioy]/. Oq*(
kinds of sul’cs qPPeaL._ and apnucamon« are previt- 'y o
cribed in ﬂ1e First' Schedule. A proceeding/f ) (
which does not fall under any of the articles ; of the
that schedule could not be said to be barred pf. 1 "F
time on the analogy of a matter which is govem to‘ths
ed by a particular article. For the sapy}- ths I
reasons the provisions of Sections 3 to glfr > he
of the Limitation Act-cannot be applied & VATIo
situations which fall outside their purview, |} . fini
These provistons do not adumbrate any ge, delini:
ra] principles of substantive law nor do they e dn
fer any substantive rights-on litigants and, there e &re ltf
forg, canmot be Pepmtted to_have greater aPll g il
cation than what is explicit or implicit in theg i %3 ,r(
Suspension of limitation in circumstances of . th " Shapo
kind obtaining in these appeals is neither expli ch _Lsn'
nor implicit in- S. 15 tupon which reliance o d)(
placed on behalf of the appellants. We ag)f - fC;'UST g
the1 efore, unable to acceft the first argument oE S 115
Mr. Sastri. " statem
(14) Coming to the second argument oo

Mr. Sastri it would be useful to reproduce thy

1949, on which reliance is placed :

“The properties of our client’s family an
his father, Venkatachalem Chettiar’'s share
properties have vested in you in the capacityt
Trustees as per the composition scheme
arrangement effected on 9th Jeptember, 104

and you are managing the same, and you hagf' the foll
to pay Rs. 300 per annum to our Chen’c fromf s A
1st Chitrai of Sarvajit ‘year (14th April, 194

for his family expenses as pr ovided in the schem

of composition and you have paid Rs. 300 an ,salle vh
“for the year. Sarvajit- and have obtained: will 0
receipt therefor from my client.  You have

paid the sum of Bs: 300 due for the ysar Sarwit
hari to ous client though he demanded you maj
times.  As it is learnt that individual No. 2 ol
of you, are raising- non-maintainable objecti
and the sum of Rs 300 due for the year: Vi
dhi, still remains to be paid, I have bé#f:
given instructions to demand. the total amountZf:
Rs. 600 payable for the aforesaid years.
_ you should pay the amount to my client
" obtain a receipt therefor within one week Bﬂ"
the receipt of this notice. Further you have

now collected Rs. 17,500 as per the sches!
of arrancement and thouvh you hLave rece
the amount long time ago, you have not P
to the creditors their dividend amounts, you:
bound by law and equity to pay interest to -
aforesgid amounts! ~You are hereby info
that as you have not paid to the creditors
dividend amounts my -client is put to 2



S

s and that you are bo‘gnd to bear all the
sses that may be caused thereby and make
od the losses: you should immediately pay otf
. creditors the dividends and m default my
ot will have to launch, proceedings against
. and seek reliefs throggh Court”.
(15) This letter was wyitten by the vakil
he second defendant to the Trustees damand—
g payment of the maintenance allowance due
The second obfect of

the second defendant.
this letter was to require the trustees to pay out
the funds in their hands dividends due to the
tious creditors under the composition scheme.
. Sastri contends thatithis lefter contains a
inite admission of the jural relationship bet-
een the defendant on the one hand and the
Jitors on the other—i. e., the relationship of
% creditor and; debtor and, therefore, this is
" admission of liability wunder the decrees.
elying upon the decision of this Court in
: Freedom Mazda v. Durga Prosad
(1962) 1 SCR 140 : (AIR 1961 SC
136), he says that the essential  requirement
sustaining a plea of acknowledgment under
19 of the Limitation Act is that the
atement on which it is sought to be founded
ust velate to a subsisting liability, indicate the
istence  of jural relationship and must be in-
ed, either expressly or impliedly, to admit
jural relationship. ~ Where such jural = re-
tionship is admitted expressly or impliedly, he
ends, that the mere fact-that the precise
hive of the liability is not mentloned would
prevent the acknowledgment from - falling
in 5. 19. That was 2 case in which the
teagor had written to his creditor a lstter to
follpwing effect :
“My dear Durgaprasad,
Chandni Bazar ‘is again advertised for
e 'on Friday the 11th inst. I am afraid it
go 'very cheap.
-2,75,000 a few days ago but as soon as they
d 1t wag advertised by the Regisirar they
drew. As you are interested why do you
teke up the whole. There is only about
00 due to the mortgagee—a payment of
00 will stop the sale. . : .
Yours sincerely, . -
S Sd/'J. C. Galstaun.
question to be considered was whether - this
tnted to an acknowledgment of the mort-
¢s right.  This Court held that it did
unt to an acknowledgment:and . observed:

family -
1.5 share

id years:,
© client

tis thus clear that acknowledgment as
cribed by S. 19 merely renews debt; it
not create g -new right of action. It is a
. acknowledgment of the liability in respect
e right in question; it nieed not be accom-
¢d by a promise to pay either expressly = or
by implication.  The statement on which

.under the various decrses, their liability which !

I had a private offer = of.

e [P ™ =
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a plea of acknowledgment is based must relats

~to -a present subsisting liability though the sx-

act naturs or the specific character of the said.
liability may not bé indicated in words. Words
used in the ackmowledgment must, however,
indicate, the existence of jural relationship bet~
ween the parties such as that of debtor and cre-
ditor, and it must appear that the statement js.
made with the intention to admit such jural.
reiationship.  Such intention can be inferzed.
by implication from the nature of the admission,
and need not be expressed im words, If the.

‘statement is fairly clear then the intention to

admit jural relationship may be implied from it.
The admission in question need not be express
but must be made in circimstances and words:
from which the court can reasonably infer that
the person making the admission intended to
refer to a subsisting liability ag at the date of
the statement. In construing words used in.
the statements made in writing on which a plea.
of acknowledgment rests oral evidence has been.
expressly excluded but, surrcunding circumnstan-~ .
ces can always be considered. Stated generally:

courts lean in favour of a liberal constructicn.

of such statements though it does not mszan.

that where no admission is made one should be

inferred, or where a statement was made clearly:

without intending to admit the existence of

jural relationship such intention could be fasten-

ed on the maker of the statement by an involved.

r far-fetched .process of reasoming.  Broadly

staked that in the effect of the relevant provi-

sions, contained in 8. 19, and theye is really no

substantizl difference between the parties as to.

the true legal position in. this matter”.

In our opinion, thiscaseis notof assistance toy
the appellants.  In the appeals before us though |-
there was a personal liability on the defendants|

was created by the composition deed was only|
on properties in which they had, consequent on.
the creation of a trust under the compogition |
deed, only a beneficial interest,  This new liabi-
lity had to be discharged by the trustess io i
whom the legal title to the property vested.
Thus there were two different sets of perscns.
who were liable, the defendants and the Trustees
and their respective liabilities were distinet.
What the defendant No. 2 has referred to is the
liability of the Trustees arising under the terms.
of the deed of composition and could be enfor-
ced only against them. .To refer to a liability:
resting on someone else is not to acknowledge-
one’s own liahility within the meaning of the-
word in S. 19. The defendant No. 2 has not
even indirectly referred to the decree much less:
to the liability arising under any of them. In |
the circumstarces we must hold that this letter-
does not extend the pericd of limitation, For-'
these reasons we - uphold the decision of the-
High Court and dismiss each of these appeals-
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Jwith costs. . There will, however, be only one

] hearing fee.

IG/DHZ Appeals dismissed.

Lo

Cowrt 234 (V 51 C 29)

(From Bombay)*
: 9nd May, 1963
P CA JEDRAGADKAR, K. N. WANCHOO
ANJJ K. C. DAS GUPTA, T1.
Haghunath Keshava Kharkar, Appellant v.
“Ganesh alias Madhukar = Balakrishna Kharkar
and others, Respondents.
Civil Appeal No. 98 of 1962. .

(a) Provincial Insolvency Act (1920), S. 67
~— Dievolution of property on undischarged in-
solvent — Insolvent obtaining absclute  dis-
«<charge — Suit for recovery of property there-
fter — Suit held maintainable subject to con-
duena laid down by S. 87 — F. A. Nos. 897 of
1951 and 66 of 1952, D/~ 7-3-1857 {Eom), Re-

versed.

t 1564 Bupreme

On consideration of the scheme of the Act,
it is clear that an insolvent is entitled to get back
any undisposed of property as surplus when an
absolute order of discharge is made in his favour,
isubject always to the condition . that if any of
the debts - provable under the Act have not been
discharged ‘before the order of discharge, the
property would remain liable to discharge those
debts and also meet the expenses of all proceed—

. ings Laken under the Act till they are fully met.
(Para 27)

It may also be added that there is nothing
dn the Act which takes away the right of the

insolvent to sue in courts after he has been gran-'

ded a dischnrqe for he then becomes a free man.
dn such a situation he would certainly g gntitl-
«d to sue in court for recovery of his undisposed
of property; if it is in the possession of a third
party, after his discharge and such property can-
not for ever remain vested in the court or recei-
sver. All that justice requires is that in case the
«conditicns of S. 67 have not been fulfilled such
‘property should be subject to those conditions.
#Scheme of the Act and case law fully discussed.)
. (Paras 17, 27)

Thetefore, .an insolvent on-whom property
«dlevolves when he is an undischarged insolvent
maintain a suit for the recovery of the pro-
perty after his absolute discharge. (The order
of the trial court that notice should be given to
the receiver in msolvenw application to consi-
«der if he wanted the property.to be made avail-
able for distribution amongst creditors was also

£

“*(See First Appeals Nos, 897 of 1951 and 66 of
1952, D/- 7-3-1957—Bom.)

" ('34) AIR 1934 Lah 809 (V 21): ILR 16 Lah

AL

F.’A. Nos, 897 of 1951 and 66 ~*
7-3-1957 (Bom), Reversed.

held corr ect)
1952, D/- !
. v (Para 27

(h) . Succession Act (1925), 8. 74 — Wy
by Hindu — Consttuction — Beguest in favon-
of wife that she should enjoy income from pr,.
perty during her life me as owner — Properh .
to go over to adopted son after death of wife . =
Wife held given only limited estate,

A Hindu, by a will executed before 1894
gave certain immovable property to his wife and
provided that duzing her life time, she °hau X
enjoy, as owner, only the income tLelehom i
any manner she may like. It was further prov,
ded 'in the same will that the ploper’cy would
go to the son to b@ adopted by her, arter he. |
death, o+

Held ' that the. will conferred only a life .}
estate to her and also that the clauses were in
consonance with the pr valhng practice in those
times. (Para 89).

(c) Civil P. C.+(1908), Q. 22 Br. 4, 11 -
Suit by reversioner by recovery of property after |
death of widow — Several = alienees made de-
fendants — Suit dismissed in appeal to High: i
Court — High Cowrt permitiing appeal to
Supreme Court — Death of one of alienee res. f
pondent —. Legal Representatives not brought = :
on record —- ‘Delay in applichtion . — Applica-. E
cation dismissed by High Cgurt and also by:
cth.eme Couwrt — Held 1ntere$ts of alienees be-”
ing separate and independent 'whole of the ap-- E
peal did mot abate. °

(Pars. J5) E
Cases Referred : Courtwise C}nonolocxcal Paras?

('33) AIR 1933 All 449 (V 20): ILR 55 All
503, Rup Narain Singh v. Har Gopal :
Tewari : 2.8

('26) AIR 1926 Bom 366 (V 13> 28 Bom :
LR 554, ”ayad Daud . Mohomed i
Sayad - 20

(86) AIR 1936 Cal 434 (V 23) - ILR (1937)
1 Cal 127, Arjun Das Kundu v. Marchia _E
Telini 24

392, Diwan Chand.v. Manak Chand B -~
('37) AIR 1937 Lah 87 (V 24): ILR 17 Lah ;
775, Kanghi, Ram v+ Hari Ram i SEE
(41) AIR 1941 Mad 345 (V 28): 1940 Mad
WN 19, Surayya 'v. Mangayya 2
(44) AIR 1944 N'w 28 (V 81) JLR
(1944> Nag 14, Pazsu v. Balaji
(1890) 25 OBD 262 : 59 L QB 409,
Cchen v. Mitchell '

Mr, S. S. Shukla, Adv ocate, for Appellanf_‘
Mr. . A. V. V1svanatha Sastri, Senior Ad"§
vocate: ‘(Mr. G. B; . Pai Advocate and M/s v
7. B, Dadachanii, O, C. Mathur and Ravindd
Narain, Advocates of M/s. j. B. Dadachanji and
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The Judgment of the Court was delivered by

ARUN MISHRA, J.:— The question of law involved in the present matters is quite
significant. Whether a person claiming the title by virtue of adverse possession can
maintain a suit under Article 65 of Limitation Act, 1963 (for short, “the Act”) for
declaration of title and for a permanent injunction seeking the protection of his
possession thereby restraining the defendant from interfering in the possession or for
- -restoration of .possession in casé of illagal dispassassion by a defendant whose title has
" been extingyished by virtue of the plaintiff remaining in the adverse possession or in
case of dispossession by some other person? In other words, whether Article 65 of the"
Act only enables @ person to set up a plea of adverse possession as a shield as a
defendant and such a plea cannot be used as a sword by a plaintiff to protect the
possession of immovable property or to recover it in case of dispossession. Whether he
is remediless in such a case? In case a person has perfécted his title based on adverse
possessron and property is sold by the owner after the extinguishment of his title,
what is the remedy of a person to avoid sale and mterference in possession or for its
restoration in case of dispossession?

2. Historically, adverse possession is a pretty old "COncept of law. It is useful but
often criticised concept on the ground that it protects and confers rights upon
wrongdoers. The. concept of adverse possession appeared in the Code of Hammurabi
approximately 2000 yearg. before Christ era. Law 30 containgd @ provision “If a,
chieftain or a man leaves. his house, garden, and field ... and someone else takes
possession of his house, garden and field and uses it for three years; if the first owner
returns and claims his house, garden, and field, it shall. not be given to him, but he
who has taken possession of it and used it shall continue to use it.” However, there
was an exception to the aforesaid rule: for a soldier captured or killed in'battle and the
case of the juvenile son of the owner. In Roman times, attached to the land, a kind of
spirit that was nurtured by the'possessor. Possessor or user of the land was considered
to have a greater “ownership” of the land than the titled owner. We inherited the
Commeon Law concept, being a part of the erstwhile British colony. William in 1066
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consolidated -ownership of land under the Crown. The Statute of Westminster came in
1275 when land records were very often scarce and literacy was rare, the best
evidence of owneérship was possession. In 1639, the Statute of Limitation fixed the
period for recovery of possession at 20 years. A line of thought was also evolved that
the person who possesses the land and produces something of ultimate benefit to the
society, must hold the best title to the land. Revenue laws relating to land have beeh
enacted in the spirit to confer the title on the actual tiller of the land. The Statute of
Wills in 1540 allowed lands to be passed down to heirs. The Statute of Tenures
enacted in 1660 ended the feudal system and created the concept of the title. The
adverse possession remained as a part of the law and continue to exist. The concept of
~adverse possession has a root in the aspect that it awards ownership. of land to the
person who makes the best or highest use of the land. The land, which is being used is
more valuable than idle land, is the concept of utilitarianism. The concept thus, allows
the society as a whole to benefit from the land being held adversely but allows a
sufficient period for the “true owner” to recover the land. The adverse possession
statutes permit rapid development of “*wild” lands with the weak or indeterminate title.
It helps in the Doctrine of Administration also as it can be an effective and efficient
way to remove or cure clouds of title which with memories grow -dim and evidence
becomes unclear. The possessor'who maintains and improves the land has a more
valid claim to the land than the owner who never visits or cares for the land and uses
it, is of no utility. If a former owner neglects and allows the gradual dissociation
between himself and what he is claiming and he knows that someone else is caring by
«doing acts, the attachment which one develops by carmg cannot be eas»ly Jparted with.
The bundle of ingredients constitutes adverse possession.

3. We have heard learned counsel appearing for the parties at length and also the
Amicus Curiae, Shri P.S. Patwalia and, Shri' Huzefa Ahmadi, senior ‘counsel. Various
decisions of this Court and Privy Council and English Courts have been cited in which
the suit filed by the plaintiff- based on adverse possession has been held to be
maintainable for declaration of title and protection of the possession or the restoration
of possession. Nature of right acquired by adverse possession and even otherwise as to
the right to protect possession against unlawful dispossession of the plaintiff or for its
recovery in case of illegal dispossession.

4, Before dilating upon the issue, it is necessary to refer the decision in Gurudwara
Sahab v. Gram Panchayat Village S/rtha/a, (2014) 1 SCC 669 in which this court has
referred to the decision of the Punjab and Haryana High Court in Gurudwara Sahib
Sannauli v. State of Punjab since reported in (2009) 154 PLR 756, to opine that no
declaration of title can be sought by a plaintiff on the basis of adverse possession
inasmuch. as adverse possession can be used as a shield by a defendant and not as a
sword by a plaintiff. This Court while 'deciding the question gave the only reason by
simply observing that there is “no quarrel” with the proposition to the extent that suit
cannot be based by the plaintiff on adverse possession. Thus, this point was not
contested in Gurudwara Sahib v. State Gram Panchayat Village, Sirthala (supra) when
this Court expressed said opinion.

5. It is pertinent to mention here that before the aforesaid decision of this court,
there was no such decision of this court holding that suit cannot be filed by a plaintiff
based on adverse possession. The views to the contrary of largér and coordinate
benches were not submitted for consideration of the Two Judge Bench of this Court
which decided the aforesaid matter.

6. A Three-ludge Bench decision in Sarangadeva Periya Matam v. Ramaswami
Gondar (Dead) by Lrs., AIR 1966 SC 1603 of this Court in° which the decision ‘of Privy
Council in Musumut Chundrabul/ee Debia v. Luchea Debia Chowdrain, 1865 SCC
OnLine PC 7 had been relied on, was not placed for consideration before the division
bench decidina Gurudwara Sahib v. Gram Panchavat. Sirthala. '
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7. Learned Amicus pointed out that in Sarangadeva Periya Matam v. Ramaswami
Goundar (Dead) by Lrs. (supra) the plaintiff was in the possession of the suit land until
January 1950 when the ‘mutt’ obtained possession of the land. On February 18, 1954},
plaintiff instituted the suit against the ‘mutt’ for “recovery of possession” of the suit
land o based on an acquisition of title to land by way of “adverse possession”. A Three-
Judge Beneh of this Court has held that the plaintiff acquired the title by his adverse
possession and was entitled to recover 'thé possession, Fellowing is the relevant
discussion: s . ' : : :

“1. Sri Sarangadevar-Periya Matam of Kumbakonam was the inam holder of lands
in Kannibada ~Zamin, - Dindigul Taluk, Madurai. District. In 1883, the then
mathadhipathi granted a perpetual lease of the melwaram and kudiwaram interest
in a portion of the inam lands to one Chinna Gopiya Goundar, the grandfather of the
plaintiff-respondent on-an annual rent of Rs. 70. The demised lands are the subject-
matter of the present suit. Since 1883 until January 1950 Chinna Gopiya Goundar
and his descendants were 'in uninterrupted possession and enjoyment of the suit
lands. In 1915, the mathadhipathi died without nominating a successor. Since

1915, the descendants of Chinna Gopiya Goundar.did not pay any rent to the math.

Batwoen 1915 ang 1939 there was no mathadhipathi. One Basavan Chetti was in

management of the math for a periad of 20 years from 1915. The present

mathadhipathi was elected. by the disciples of the Math in 1939. In 1928, the

Collector of Madurai passed an order resuming the inam lands and directing the full

assessment of-the lands and payment of the assessment to the math for its upkeep.

After resumption, the lands were transferred from the “B” Register of inam lands to

the "A” Register of ryotwari lands and a joint patta was issued in the name of the

plaintiff and other persons in possession of the lands. The_ plaintiff continued tq

ossess _the suit lands until Janua 50 when_the math ajned possession of
the lands. On February 18, 1954, the plaintiff instituted the suit against the math
represented by its present mathadhipathi _and an agent of the math claiming
recovery of possession of the suit lands. The plaintiff claimed that he acquired titl
to the lands by adverse possession and by the issue of a ryotwari patta in his favour
on the resumption of the inam. The Subordinate Judge of Dindigul accepted the
plaintiff's contention and decreed the suit. On appeal, the District Judge of Madurai
set aside the decree and dismissed th& guit. On second appeal, the High Court of
Madras restored the judgment and decree of the Subordinate Judgé. The
defendants now appeal to this Court by special leave: During the pendency of the
appeal, the plaintiff-respondent died and his legal representatives have been
substituted in his place. ' . ‘

2. The plaintiff claimed title to the suit lands on the following grounds : (1) Since
1915 he and his predecessors-in-interest were in adverse possession of the lands,
and gn _the expiry of 12 vears in 1927, he acquired prescriptive title to the lands
under s. 28 read with Art. 144 of the Indian Limitation Act, 1908; (2) by the
resumption proceedings and the grant of the ryotwari patta a new tenure was
created in his favour and he acquired fyll ownership in the lands; and (3) in_any
event, he was in adverse possession of the lands since 1928, arnd 8n the expiry of
12 vears in 1940 he acquired prescriptive title to, the lands under s. 28 read with
Art, 134-B of the Indian Limitation Act, 1908. We are of the opinion that the first
contention of the plaintiff should be accepted, and it is, therefore, not necessary to
consider the other two grounds of his claim.

6. We are inclined fo accept the respondents' contention. Under Art. 144 of the
Indiah Limitation Act, 1908, limitation for a suit by a math or by any person
representing it for possession of immovable properties belonging to it runs from the
time When the possession of the defendant becomes adverse to the plaintiff. The

6
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math _is the owner of the endowed property. Like an idol, the math is a juristic

person having the power of acquiring, owning and possessing properties and having
the capacity of suing and being sued. Being an ideal person, it must of necessity
act in relation to its temporal affairs through human agency. See Babdjirao v.

Laxmandas, (1904) ILR 28 Bom 215 (223). 1t may acquire property by prescription
and may likewise lose property by adverse possession. If the math while in

sion of its property is di s rif th sion of ranger becom

adverse, it suffers_an injury and has the right to sue for the recovery of the
its behalf; if not, the de facto mathadhipathi may do so, see Mahadeo Prasdd Singh
v. Karia Bharti, 62 Ind App 47 at p.51 and where, necessary, a disciple or other
beneficiary of the math may take steps for vindicating its legal rights'by the
appointment of a receiver having authority to sue on its behalf, or by the institution
of a suit in its name by a next friend appointed by the Court. With due diligence,
the math or those interested in it may avoid the ruhning of time. The running of
limitation against the math under Art. 144 is not suspended by the absence of a
legally appointed mathadhipathi; clearly, limitation would run against it where it is
managed by a: de facto mathadhipathi. See Vithalbowa v. Narayan Daji, (1893)
I.L.R 18 Bom 507 at p.511, and we think it would run equally if there is nelther a
de Jure nor a de facto mathadh;pathl

old _that by the operation of Art. 144 read with s. 28 of he' Indian
Limi ion Act, 1 the title of the math to the suit lands became extinguishe

in
1927, and the plaintiff acquired title to the lands by prescription. He continued in

i ) il n found that i ry 1
vol arily -delivered possession of the lands to the ma i elivery of
S ion did not transfer itl the math. Th uit_wa i_ tituted in 1954

and is well within time.
(emphasis supplied)”

8. In Ba/kr/shan v. Satyaprakash, (2001) 2 SCC 498, decided by a Coordinate
Bench, the plaintiff filed a suit.for declaration of title on the ground of adverse
possession and a permanent injunction. This Court considered the guestion, whether
the plaintiff had perfected his title by adverse possession. This Court has laid down
that the law concerning adverse pegsession is well settled, & person claiming adverse
DOSSeSSIOn has to prove three classic requirements i.e. nec - nec vi, nec clam and nec
precario. The trial court, as well-as the First Appellate Court, decreed the suit while the
High Court dismissed it. This Court restored the decree passed by the trial court
decreeing the plaintiff suit based on adverse possession and observed:

“6. The short question that arises for consideration in this appeal is: whether the
i High Court erred in holding that the appellant had not perfected his title by adverse
; possession on the ground that there was an order of a Tahsildar against him to
deliver possession of the suit land to the auction purchasers.
7. The law with regard to perfecting title by adverse possession-is well settled. A
rson claiming title dvers essio s to prove three “neck” - i, ne
la and nec precario. In other words, h ust _show is s ion_is

adequate in continuity in publicity and in extent. In S.M. Karim v. Bibi gakina,
[1964] 6 SGR 780 speaking for this Céurt Hidayatullah, J. (as he then was)

observed thus:

“Adverse possession must be adequate in contmu[ty, in pub!mty and extent
and a plea is required at the least to show when possession becomes adverse so
that the starting point of limitation against the party affected can be found.”

14. In Sk. Mukbool Ali v. Sk Wajed Hossein, (1876) 25 WR 249 the High Court

held:

“Jo VA | Va Yo
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,“"Whatever the decree might have been, the defendant's possession could not
be considered as having ceased in consequences of that decree, unless he were
actually dispossessed. The fact that there is a decree against him does not
prevent the statute of limitation from running.”

15 In.our view, the 'Madras High Court correctly laid down the law in the
aforementioned cases.

17. From the above discussion, it follows that the judgment and decree of the
High Court under challenge cannot be sustained. They are-accordingly set aside and
the judgment and decree of the First Appellate Court confirming the judgment and
decrea of the trial court is restored. The appeal is accordingly allowed but in the
circumstances of the case without costs.”

i (emphasis supplied)

9. In Des Raj v. Bhagat Ram (Dead) by Lrs., (2007) 9 SCC 641, a suit filed by the
plaintiff'for declaration of title and also for a permanent injunction based on adverse
possession. The Courts below decreed the suit of the plaintiff on the ground of adverse
possessfon. The same was affirmed by this Court. This Court considered the change
brought about in.the Act by Articles 64 and 65 vis-a-vis to Articles 142 and 144, Issue
No. 1 was framed whether the plaintiff becomes the owner of the suit property by way
of adverse possession? This Court has observed that a plea of adverse possession was
indisputably be governed by Art;ctes 64 -and 65 of the Act. This Court has discussed
the matter thus :

h eaqfav ossessi or a_of er Id indisp) i

vern | imi nA

22. The mere assertion of title by i §§ng may not be sufficient unless the plaintiff
proves animus possidendi. But the intention on the part of the plaintiff to possess

the properties in suit exclusively and not for and on behalf of other co-owners also
is evident from- the fact that the defendants-appellants themselves had earlier filed

two suits. Such suits ‘were filed for partition. In those suits the defendants-
appellants claimed themselves to be co-owners of the plaintiff. A bare perusal of the
judgments of the courts below clearly demonstrates that the plaintiff had even
therein asserted hostile title claiming ownership in himself. The claim of hostile title
by the plaintiff over the suit land, therefore, was, thus, known to the appellants.
They allowed the first suit to be dismissed in the year 1977. Another suit was filed
in the year 1978 which-again was dismissed in the year 1984. It may be true, as
has been contended on behalf of the appellants before the courts below, that a co-
owner can bring about successive suits for partition as the cause of action, therefor,
would be a continuous one. But, it is equally well-settled that pendency of a suit
does not stop running of ‘limitation’. The very fag; that the defendants despite the
rported entr in the rev e _settleme rd of rights in the vear 1

allowed the plaintiff to possess the same exclusivelv and had not succeeded in their

attempt to possess _the properties in Village Samleu and/or otherwise enjoy the
usufruct thereof, clearly goes to show that even prior to institution of the said suit
the plamtlff-reSpondent had been in hostile possessxon thereof.

24. In any event the plaintiff made his hostile declarati laiming_title for th
property at least in his written statement in the suit filed in the year 1968. Thus, at,
! rom 1 nwar lainti ntin lusively it

with a knowledge of the defendants-appallants.

26. Article 65 of the Limitation Act, 1963, therefore, would in _a_case of this

nature have its role to play, if not from 1953, but at least from 1968, If that be so,

the findin f the Hi rt_th he respondent perfected his title b dv
session an r n e said t viti in law.
28. We are also not oblivious of a recent decision of this Court in Govindammal v.

T
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R. Perumal Chettiar, (2006) 11 SCC 600 wherein it was held: (SCC'p. 606, para 8)
“In order to oust by way of adverse possession, one has to fead definite
evidence toi show that to the hostile interest of the party that a person is holdmg
possession and how that can be proved will depend on facts of each case.’

31. We, havmg regard to the peculiar facts gbtaining in the case, are of the

opinion that the iff- h lish itl
ousti e defenda t— ellants b clarin ostile title i i If wh was

the knowledge of his co-sharers.”
(emphasis supplied)

10. In Ksh/t/sh Chandra Bose v. Commissioner of Ranch/, (1981) 2 SCC 103 a three
-Judge Bench. of this Court considered the question of adverse: possession by a
plaintiff. The plaintiff has filed a suit for declaration of title and recovery of possession
based on'Hukumnama and adverse possession for more than 30 years. The trial court
decreed the suit on both the grounds, ‘title’ as well as of ‘adverse. possession’. The
plaintiff's appeal was allowed by this Court. It has been o.bserved-by this Court that
adverse possession had been established by a consistent course of conduct of the
plaintiff in the case, possession was hostile to the full knowledge of the municipality.
Thus, the High Court could not have interfered with the finding as to adverse
possession and could not have ocordered remand of the case to the Judicial
Commissioner. The order of remand and the proceedings thereafter were quashed.
This court restored decree in favour of plaintiff for declaration of title and recovery of
possession and also for a permanent injunction, has dealt with the matter thus:

“2. The plaintiff filed a suit for declaration of his title and recovery of possession
and also a permanent injunction restraining the defendant municipality from .
disturbing the possession of the plaintiff. It appears that prior to the suit,
proceedings under Section 145 were started between the parties in which the
Magistrate found that the plaintiff was not in possession but upheld the possession
of the defendant on the land until evicted in due course of law.

3. In the suit the plaintiff based his claim in respect of plot No. 1735, Ward No. 1
of Ranchi Municipality on the ground that+he had acquired title to the land by virtue
of a hukumnama granted to him by the landlord as far back as April 17, 1912 which
is Ex.18, Apart from the question of title, the plaintiff further pleaded that even if
the  lan longe o _the  defendant unicipalit e had ire itle b
prescription by being in possession of the land to the knowledge of the municipality
for more than 30 vears, that is to say, from 1912 to 1957.

10. Lastly, the High Court thought that as the land in gquestion consisted of a
portion of the tank or a land appurtenant thereto, adverse possession could not be
proved. This view also seems to be wrong. If a person asserts a hostile title even to

t nk which as claime he municipality, belonged to it and i he hostile
itle n ere taken wner, (namely, t municipality in
this case), to evict the trespasser, his title by prescription would be complete after

thirty vears. ©
(emphasis supplied)

11. In Nair Service Society Ltd. v. K.C. Alexander, AIR 1968 SC 1165, the plaintiff
filed a suit claiming to be in possession for over 70 years. The. plaintiff claimed
possession of the .excess land from the society, its Manager and Defendants Nos. 3 to
6. The society denied the rights of the plaintiff to bring a suit for ejectment or its
liability for compensation. Alternatively, the society claimed- the wvalue of
improvements. The main controversy decided by the High Court was whether the
plaintiff can maintain a suit for possession without proof of title. This court dbserved
that in case the rightful owner does not come forward within the period of limitation
his right is lost, and the possessory owner acquires an absolute title. The plaintiff was

1 | Lt 1)
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in de facto possession and was entitled to remain in. possession and only the State
could evict him. The State was not impleaded as a party in the case. The action of the
society was a violent invasion of his possession and in the law, as it stands in India,
the plaintiff can maintain a possessory suit under the provisions of the Specific Relief
Act, 1963. The plaintiff has asserted that he had perfected his title by “adverse
possession” but he did not join the State in a suit to get a declaration. He may be said
to have not rested the suit on the acquired tithe. The suit was thus limited to recovery
of possessson from one who had trespassed against him. The Court observed that for
the plaintiff to maintain suit based on adverse possession, it'was necessary to implead
the State Government i.e. the owner of the land as a party to the suit. A plaintiff can.
maintain a suit based on adverse possession as he acqwres absolute title. The Court
observed:

“(17) In our judgment this involves an incorrect approach to our problem. To
express our meaning we may begin by reading 1907 AC 73 to discover if the
principle that possession is good against all but the true owner has in any way been
departed from. 1907 AC 73 reaffirmed the prmc;p!e by stating quite clearly:

“It cannot be disputed that a person in possession of land in the assumed
character of owner and exercising peaceably the ordinary rights of ownership has
a perfectly good title against all the world but the rlghtfu} owner. And if the

rightful owner does not come forward and assert his title by the process of law
wnthm the period prescribed by the provisions of the statute of L,lmltaggn

licable to t case, his right is forever extm ished, an s
wn ir n | title.” i
Therefore, the plaintiff who was peaceably in possession was entitled to remain
in possession and only the State could evict him. The action of the Society was a
violent invasion of his possession and in the law, as i nds _in India t laintiff
could maintain’a possessor suit under the provisions of the Specific Relief Act in
which title would be immaterial or @ suit for pessession within 12 years in which the
question of title could be raised. As this was a suit of latter kind- title could be
examined. . But. whose -title? Admittedly neither side could establish title. The

g!amtxff gt lgast pleaded the statute of lLimitat [QQ an Q _asser rted ghat g had
perfect ession, ta
t I ration, he i ve n hl n itl

His suit was thus limited to recovering possession-_from one who had trespassed
against him. The enguijry thus narrows to this: .did the Society have any title in
itself, was it acting under authority express or implied of the true owner or was it
just pleading a title in a third party? To the first two questions we find no difficulty
in furnishing an answer. It is clearly in the negative. So the only question is
whether the defendant could plead that the title was in the State? Since in every
such case between trespassers the title must be outstanding in a third party a
defendant will be placed In a position of dominan¢é. He has snly ta avict the prior
trespasser and sit pretty pleading that the title is in someone else. As Erle J put it
in Burling v. Read, (1848) 11 QB 904 ‘parties might imagine that they acquired
some right by merely intruding upon land in the night, running up a hut and
occupying it before morning’. This will be subversive .of the fundamental doctrine
whicH was accepted always and was reaffirmed in 1907 AC 73, The law does not,
therefore, countenance the doctrine of ‘findings keepings’. - :

(22) The cases of the Judicial Committee are not binding on us but we approve
of thé dictum in 1907 AC 73. No subsequent case has been brought to our notice
departing from that view. No doubt a great controversy exists over the two cases of
(1849) 13 QB 945 and (1865) 1 QB 1 but it must be taken to be finally resolved by
1907 AC 73. A similar view has been consistently taken in India and the
amen'dment of’the Indian Limitation Act has aiven approval to the proposition

5 | - 13
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accepted in 1907 AC 73 and may be taken to be declaratory of the law in India. We
hold that the suit was maintainable.”
(emphasis supplied)

12. In Lallu Yashwant Singh (dead) by his legal representative v. Rao Jagdish
Singh, AIR 1968 SC 620, this Court has observed that taking forcible possession is
illegal. In India, persons are not permitted to take forcible possession. The law respect
possession. The landlord has no right to re-enter by showing force or intimidation. He
must have to proceed under the law and taking of forcible possession is illegal. The
Court affirmed the decision of Privy Council in Midnapur Zamindary Company Ltd. v.
Naresh Narayan Rey, AIR 1924 PC 144 and other decisions and held;

“10. In Midnapur Zamindary Company Limited v. Naresh Narayan Roy, 51 Ind

App 293 = at p. 299 (AIR 1924 PC 144 at p.147), the Privy Council observed:

“n_India persons are n rmitt t ibl ion; thi

btain such possession as they are entitled to through a i
11. In K.K. Verma v. Naraindas C. Malkani (AIR 1954 Bom 358 at p. 360) Chagla

C.]., stated that the law in India was essentially different. from the law in England.

He observed:

“Under the Indian law the possession of a tenant who has ceased to be a
tenant is protected by law. Although he may not have a right to continue in
possession after the termination of the tenancy his possession is juridical and
that possession is protected by statute. Under Section. 9 of the Specific Relief Act
a tenant who has ceased to be a tenant may sue for possession against his
landlord if the landlord deprives him of possession otherwise than in due course
of law, but a trespasser who has been thrown out of possessmn cannot go to
Court under Section 9 and claim possession against the true owner.” !

12. In Yar Mohammad v. Lakshmi Das (AIR 1959 All 1 at p.4), the Full Bench of
the Allahabad High Court observed:

‘“No question of title either of the plaintiff or of the defendant can be raised or
gone into in that case (under Section 9 of the Specific Relief Act). The: plaintiff
will be entitled to succeed without proving any title on which he can fall back
upon and the defendant cannot succeed even though he may be in a position to
establish the best of all titles. The restoration of possession in such a suit is,
however,- always subject to a regular title suit and the person who has'the real
title or even the better title cannot, therefore, be prejudiced-in any way by .a
decree in such a suit, It will always be open to him to establish his title in a
regular suit and to recover back possession.”

The High Court further observed:

“Law_respects possession even if there is no title to support it. It will not

permit any person to take the law in his own hands and to dispossess a person in

r .
to become a Judge in his own cause. As observed by Edge C.J:, in Wali Ahmad
Khan v. Ayodhya Kundu, (1891) ILR 13 All. 537 at p.556: .

: “The object section was to drive ersons_who wa
n.in he pr r-Court and to prevent them from going wit
" and ejecting such persons.” )
14. In Hillava Subbava .v. Narayanappa, (1911) 13 Bom. LR 1200 it was
observed: _ -

“No doubt, the true owner of property is entitled to retain possession, even
though he has obtained it from a trespasser by force or other unlawful means:
Lillu v. Annaji, (1881) ILR 5 Bom. 387 and Bandui v. Naba, (1890) ILR 15 Bom
238."

T4 A
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We are unable to appreciate how this decision assists the respondent. It was not
a suit under Section 9 of the Specific Relief Act. In (1881) ILR 5 Bom 387, it was
recognised that “if there is a breach of the peace in attempting to take possession,
that affords a ground for criminal prosecution, and, if the attempt is successful, for
a summary suit also for a restoration to possession under Section 9 of the Specific
Relief Act 1 of 1877-Dadabhai Narsidas v. The Sub-Collector. of Broach, (1870) 7
Bom. HC AC 82.” In (1890) ILR 15 Bom 238 it was observed by Sargent C J.,
follows:

“The Indian Legislature has, however, provided for the summary removal of
anyone who dispossesses another, whether peaceably or otherwise than by due
course of law; but subject to such provision there is no reason for holding that
the rightful owner so dispossessing the other'is a trespasser, and may not rely
for, the support of his possession on the title vested in him, as he clearly may do
by, English law. This would also appear to be the view taken by West J., in (1881)
ILR 5 Bom 387."

15. In our opinion, the law on this point has been correctly stated the Priv

nci : . b e Ful nch of th ! igh Co i
‘ ” ., N .

' (emphasm suppl\ed)

13. This. Court has approved the decision of the Prlvy Council as well as Full Bench
of the Allahabad High Court in Yar Mohammad v. Laxmi Qas, AIR 12292 All, L.

14. In Somnath Berman v. Dr. S.P. Raju, (1969), 3 SCC 129 : AIR 1970 SC 846,
this Court has recognized the right of a person having possessory title to obtain a
declaration that he was the owner of the land in a suit and an injunction restraining
the defendant from interfering with his possession. This Court hasifurther observed
that section 9 of the Specific Relief Act, 1963 is in no way inconsistent with the
position 'that as against a wrong-doer, prior possession of the plaintiff, in an action of
ejectment is sufficient title even if the suit is brought more than six months after the
act of dispossession complained of and that the wrong-doer cannot successfully resist
the suit'by showing that the title and the right to possession vested in a third party.
This Court has observed:

*10. In Narayana Row v. Dharmachar, (1903) ILR 26 Mad 514 a bench of the
Madras Migh Court consisting of Bhashyam Ayyangar and Moore, ]]. held that
possession is, under the Indian, as under the English law, good title against all but
the true owner. Section 9 of the Specific Relief Act is in no way inconsistent with
the position that as against' a wrongdoer, prior possession of the plaintiff, in an
action of ejectment, is sufficient title, even if the suit be brought more than six
months after the act of dispossession complained of and that the wrong-doer
cannot successfully resist the suit by showing that the title and right to possession
are _in_a_ third. person. The same view was taken by the Bombay High Court in
Krishnarao Yashwant v. Vasudev Apaji Ghotikar, (1884) ILR 8 Bom 871. That was
also the view taken by the Allahabad High Court-see Umrao Singh v. Ramji Das, ILR
36 All 51, Wali Ahmad Khan v. Ahjudhia Kandu, (1891) ILR 13 All 537. In Subodh
Gopal Bose v. Province of Bihar, AIR 1950 Pat 222 the Patna High Court adhered to
the view taken by the Madras, Bombay and Allahabad High Courts. The contrary
view taken by the Calcutta High Court in Debi Churn Boldo v. Issur Chunder
Manjee, (1883) ILR 9 Cal 39; Ertaza Hossein v. Bany Mistry, (1883) ILR ¢ Cal 130,
Purmeshur Chowdhry v. Brijo Lall Chowdhry, (1890).ILR 17 ¢al 286 and Nisa &hand
Gaita v. Kanchiram Bagani, (1899) ILR 26 Cal 579, m our opinion does not lay down
the law correctly.”

(emphasis supplied)

15. It is apparent from. the aforesaid decision that a person is entitled to bring a



o >SCC Online Web Edition, Copyright © 2019
SCC ' Page 10 Sunday, September 15, 2019
W Printed For: Magbool & Company .

The st wpto logal resenvch!” SCC Online Web Edition: http://www.scconline.com

suit of possessory title to obtain possession even though the title may vest in a third
person. A person in the possessory title can get lnjunctlon also, restraining the
defendant from interfering with his possession.

. Given the aforesaid, a gquestion to ponder is when a person having no title,
merely on the strength of possessory title can obtain an irjunction and can maintain a
suit for ejectment of a trespasser. Why a person who has perfected his title by way of
adverse possession cannot file a suit for obtaining an injunction protecting possession
and for recovery of possession in case his dispossession is by a third person or by an
owner after the extinguishment of his title. In case a person in adverse possession has
perfected his title by adverse possession and after the extinguishment of the title of
the true owner, he cannot be' successfully dnspossessed by a true owner as the owner
has lost his right, title and interest.

17. In Padminibai v. Tangavva, (1979) 4 SCC 486 : AIR 1979 SC 1142, a suit was
filed by the plaintiff for recovery of possession on the basis that her husband was in
exclusive and open possession of the suit lands adversely to the deféridant for a2 period
exceeding 12 years and his possession was never interrupted or disturbed. It was held
that he acquired ownership by ‘prescription.. The suit filed within 12 'years of his death
was within limitation. Thus, the plaintiff was given the right to recover possession
based on adverse possession as Tatya has acquired ownershtp by adverse possessron
‘This Court has observed thus:

“1. Tatya died on February 2, 1955. The respondents, Tangava agd Sundra Bai
are the co widows of Tatva. They were co-plaintiffs in the original suit.
11. We have, therefore, no hesitation'in holding in: agreement with the courts

below that Tatva had acquired title by remaining in exclusive and open possession
o) suit lands versely to Padmini Bai for eriod far exceedi 2 ars, and

this possession was never interrupted or disturbed. He had thus acquired ownership
by prescriptions.” : )
(emphﬁﬁﬁ sWpplisd)

18. In State of West Bengal v. The Dalhousie Institute Society, (1970) 3 SCC 802 :
AIR 1970 SC: 1778, this Court considered the question of adverse possession of
Dalhousie Institute Society based on invalid grant. It was held by this Court that title
was acquired by adverse possession based on invalid grant and the right was given to
the claimant/applicant to claim compensation. This Court held that a person acquires
title by adverse possession and observed:

“16. There is no material placed before us to show that the grant has been made
in the manner required by law though as a fact a grant of the site-has been made in
favour of the Institute. The evidence relied on by the Special Land Acquisition Judge
and the High Court also clearly establishes that the respondent has been in open,
continuous and uninterrupted possession and enjoyment of the site for over 60
years. In this respect, the material documentary evidence referred to by the High
Court clearly establishes that the respondent has been treated as owner of the site
not only by the Corporation but also by the Government. The possession of the
respondent must have been on the basis of the grant made by.the Government,
which, no doubt, is invalid in law. As to what exactly js the legal effect of such
possession has been considered by this Court in Collector of Bombay v. Municipal
Corporat/on of the City of Bombay, [1952] SCR 43 as follows:

...the position of the respondent Corporation and its predecessor in title was
that of a person having no legal title but nevertheless holding ‘possession of the
land under colour of an invalid grant of the land in perpetuity and free from rent
for the purpose of a market. Such possession not being referable to any legal
title it was prima facie adverse to the legal title of the Government as owner of
the land from the very moment the predecessor in  title of the respondent
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Corporation took possession of the land under the-invalid grant. This possession
has continued openly, as of right and uninterruptedly for over 70 years and the
respondent Corporation has acquired the limited title to it and its predecessor in
title had been prescribing for during all this period, that is to say, the right to
hold the land in parpatuity frea fram rant But ohly for the purposes of a market
in terms of the Government Resolution of 1865...

17. The above extract establishes that a getgog in_such pgss ession_clearly
ion. In the case before us, there are concurrent

acquires title by adverse possession.

findings recorded by the High Court and the Special Land ggu;gltlgn Judge in

favour of the res nden on this poin andwea eewnt hose findings.*

(emphasis supplied)

19. It is apparent from the aforesaid discussion that title is acqurred by adverse
possession.

20. In Mohammed Fateh Nasib v. Swarup Chand Hukum Chand, AIR 1948 PC 76,
Privy Council considered the .question of adverse possession by a plaintiff. In the
plaint, his case. . was based upon continuous, open, exclusive and undlsturbed
possession. He averred that he had acquired an indefeasible titie to the suit property
by adverse possession against the whole world. In 1928, he was surreptitiously
dispossessed from the suit property. The question arose for consideration whether the
plaintiff remained in adverse possession for 12 years and whether it was adverse to
the wakf. The Privy Council agreed with the findings of the High Court that the
“plaintiff” and his predecessors-in-interest had remained in" possession. of the suit
property for more than 12 years before 1928 to acquire. a title under section 28 of the
Act and the plaintiff was not a mere trespasser. The court further held that title by the
adverse possessron can 'be' estabhshed against wakf property also. The Privy Council
observed:—

“On that basts the flrst questmn to be determined |s whether the pvlair_\‘ tiff proved

ntin xcl ndistur n_of th rope in_suit for
12 vyears and upwards before 1928 when he was dispossessed, that being the
relevant date under Article 142 of the Limitation Act. If that question is answered in
the affirmative then .the further question arises whether such possessnon was
adverse to the wakf,

Their Lordships agree that this is the correct test to apply and, havmg examined
the evidence, oral and documentary, they agree with the finding of the High Court
that the plaintiff and his predecessors-in-interest had been in posséssion of the suit
property for more than 12 years prior to 1928 so as to acquire a title under Section
28 of the Limitation Act. It is no doubt true, as the learned Subordinate Judge held,
that the claim of a mere trespasser to title by adverse possession will be confined
strictly to the property of which he has been in actual possession. But that principle
has nd application in the prasant ease. The plaiptiff (s not a mare trazpagsar; he
himself purchased the property for a large sum and Aberjan, upon whose
possession the claim ultimately rests, was put into possession by an order of the
Court, whether or not such order, was rightly made. Apart from this, their Lordships
think that the character of the possession established by the plaintiff was adequate
to found title even in a trespasser.

Thelr Lordships feel no hesitation in agreeing with the High Court that adverse
possession by the plaintiff and his_predecessors- :n-mgecegg has _been proved for the

egu1srte period."

The only question which then remains is whether such possession was adverse to

the wakf. It is ‘not disputed that in law a fitl verse ssion can
established against wakf property, but it is clear that a trustee for a_charity entering
into passession of property belonging to the charity cannot, whilst remaining a

17
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trustee, change the character of his possession, and assert that he is in possession

as a beneficial owner.”

(emphasis stpplied)

21. The plaintiff's title was declared based on adverse possession.

22. Thé question of perfecting title by adverse possession again came to be
considered by the Privy Council in Gunga Govind Mundul v. The Collector of the Twenty
-Four Pergunnahs, 11 M.I.A. 212, it observed that there is an extinguishment of title
by the law of limitation. The practical effect is the extinction of the title of the owner in
favour of the party in possession and this right is an absolute interest. The Privy
Council has observed thus:

“4. The title to sue for dispossession of the lands belongs, in such a casd, to the
owner whose prope is_encroached upon; and if he suffers his right to be barred
by the Law of Limitation, the practical effect is the extinction of his title in favour of
the party in _possession; see Sel. Rep., vol. vi., p. 139, cited in Macpherson, Civil
Procedure, p. 81 (3rd ed.). Now, in this case, the family represented, by the
Appe!lants is proved to have been upwards of thirty years in possession. The High
Court has decided that the Prince's title is barred, and the effect of that bar must
operate in favour of the party in possession. '

Supposing that, on the extinction of the title of a person having a limited
interest, a right to enter might arise in favour of a remamderman or a reversioner,
the present case has no resemblance to that.”

8. It is of the utmost consequence in India that the security which long
possession efforts should not be weakened. Disputes are constantly arising about
boundaries and about the identity of lands, -- contiguous owners are apt to charge
one another with encroachment. If twelve years' peaceable and uninterrupted
possession of lands, alleged to have been enjoyed by encroachment on the
adjoining lands, can be proved, a purchaser may taken that title in safety; but, if
the party out of possession could set up a sixty years' law of limitation, merely by
making common cause with a Collector, who could enjoy  security against
interruption? The true answer to such a contrivance is;.the legal right of the
Government is to its rent; the lands owned by others; as between private owners
contesting inter see the title of the lands, the law has established a limitation of
welv rs; after that time, it declares not simply that the remedy is barre
that that the title is extinct in favour of the possessor. The Government has no title
to intervene in such contests, as its title to its rent in the nature of jumma is
unaffected by transfer simply of proprietary right in the lands., The lighility of the
lands of Jumma is not affected by a transfer of proprietary right, whether such
transfer is affected simply by transfer of title, or less directly by adverse occupation
and the law of limitation.”

\ (emphasns supplied)

23. In S.M. Kar/m v. Mst. B/b/ Sakina, AIR 1964 SC 1254, a question arose under
section 66 of the Code of Civil: Procedure, 1908 which provides that no suit shall be
maintained against a certified purchaser. The question arose for consideration that in
case possession is disturbed whether a plaintiff can take the alternative plea that the
title of the person purchasing benami in court auction was extinguished by long and
uninterrupted adverse possession of the real owner. If the possession of the real owner
ripens into title under the Act and he is dispossessed, he can sue to obtain possession.
This Court-has held that in such a case it would be open for the plaintiff to take such a
plea but with full particulars so that the starting point of limitation. can be found. A
mere suggestion in the relief clause that there was an uninterrupted possession for
several 12 years or that the plaintiff had acquired an absolute title was not enough to
raise such a plea. Long possession was not necessarily an adverse possession and the
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prayer clause is not a substitute for a plea of adverse possession. The opinion
expressed is that plaintiff can take a plea of adverse possession but with full
partlculars The Court has observed:

“5. As an alternative, it was contended before us that the title of Hakir Alam was
extinguished by long and uninterrupted adverse possession of Syed Aulad Ali and
after him of the plaintiff. The High Court did not accept this case. W
course, open to a plaintiff to_make if his possession is disturbed. If the possession

of the real owner ripens into_title under the Limitation Act ng he is dispossessed,
i ture of

he can sue to obtain possessi for he does not then rel enami-n

the transaction. But tha altarnative claim must be clearly mage and_proved. The

High ‘Court held that the plea of adverse possession was not raised in the suit and
reversed the decision of the two courts below. The plea of adverse possession is
raised here. Reliance is placed before us on Sukhan Das v. Krishanand, ILR 32 Pat
353 and Sri Bhagwan Singh v. Ram Basi Kuer, AIR 1957 Pat 157, to submit that
such a plea is not necessary and alternatively, that if a plea is required, what ¢an be
considered a proper plea. But these two cases can hardly help the appellant. No
doubt, the plaint sets out the fact that after the purchase by Syed Aulad Alj,
benami in the name of his son-in-law Hakir Alam, Syed Aulad Ali continued in
possession of the property but it does not say that this possession was at any time
" adverse to that of the certified purchaser. Hakir Alam was the son-in-law of Syed
Aulad Ali and was living with him. There is no suggestion that Syed Aulad Ali ever
asserted any hostile title against him or that a dispute with regard to dwnarship and
possession had ever arisen. Adverse possession must be adequate in continuity, in
publicity and extent and a plea is required at the least to show when possession
becomes adverse so that the starting point of limitation against the party affected
can be found. There is no evidence here when possession became adverse if it at all
did, and a mere suggestion in the relief clause that there was an uninterrupted
possession for “several 12 years” or that the plaintiff had acquired “an absolute
title” was not enough to raise such a plea. Long possession is not necessarily
adverse possession and the prayer clause is not a substitute for a plea. The cited
cases need hardly be considered because each case must be determined upon the
allegations in the plaint in that case. It is sufficient to point out that in Bishun
Dayal v. Kesho Prasad, AIR 1940 PC 202 the Judicial Committee did not accept an
alternative case based on pasgession after purchase without a proper plea.”
(emphasis supplied)
24. There is an acquisition of title by adverse possessmn as such, such a person in
the capacity of a plaintiff can always use the plea in case any of his rxghts are infringed
including in case of dispossession. In Mandal Revenue Officer v. Goundla Venkaiah,
(2010) 2 SCC 461 this Court has referred to the decision . in State of Rajasthan v.
Harphool! Singh, (2000) 5 SCC 652 in which the suit was filed by the plaintiff based on
acquisition of title by adverse possession. This Court has referred to other decisions
also in Annakili v. A. Vedanayagam, (2007) 14 SCC 308 and A.T. Munichikkanna
Reddy v. Revamma, (2007) 6 SCC 59, It has been observed that there can be an
acquisition of title by adverse possession. It has also been observed that adverse
possession effectrvely shifts, the title already distanced from the paper owner to the
adverse possessor. Right.thereby accrués in favour of the adverse possessor This

Court has esnmeiderad the matter thus:

“48. In'State of Rajasthan v. Harphool Singh, (2000) 5 SCC 652, this Court
considered the question whether the respondents had acquired title by adverse
possession over the suit land situated at Nohar-Bhadra Road at Nohar within the
State of Rajasthan. The suit filed by the respondent against his threatened
dispossession was decreed by the trial court with the finding that he had acquired

title bv..adverse possession. The first and secord appeals preferred bv the State

19
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Government were dismissed by the lower appellate court and the High Court
respectively. This Court reversed the judgments and decrees of the courts below as
also of the High Court'and held that the plaintiff-respondent could not substantiate
his claim of perfection of title by adverse possession. Some of the observations
made on the issue of acquisition of title by adverse possession which have bearing

on this case are extracted below: (SCC p. 660, para 12)

“12. So far as the question of perfection of title by adverse poséession and
that too in respect of public property is concerned, the question requires to be
considered more seriously and effectively for the reason ‘that it ultimately
involves .destruction of right/title of the State to immovable property and
conferring upon a third-party encroacher title where he had none. The decision in
P. Lakshmi Reddy v. L. Lakshmi Reddy, AIR 1957 SC 314, adverted to the
ordinary classical requirement - that it should be nec vi, nec clam, nec precario -
that is the possession required must be adequate in continuity, in publicity, and
in extent to show that it is possession adverse to the competitor. It was also
observed therein that whatever may be the animus or intention of a person
wanting to acquire title by adverse possession, his adverse possession cannot
commence until he obtains actual possession with the required animus.”

50. Before concluding, we may notice two recent judgments in which law on the
question of acquisition of title by adverse possession has been considered and
reiterated. In Annakili v. A. Vedanayagam, (2007) 14 SCC 308, the Court observed
as under: (SCC p. 316, para 24)

24, Claim by adverse possession has two elements: (1) the possession of the
defendant should become adverse to the plaintiff; and (2) the defendant must
continue to remain in possession for a period of 12 years thereafter. Animus

i
w— | inci f law er ession_ of lan In
s itle for th urpos ess0 have a us

Qgsgdengx and hold the land advgrge tQ the title of the true oygne For the said

purpose, not'only animus possidendi must be shown te exist, but the same must

be shown to exist at the commencement of the possession. He must continue in
the said capacity for the period prescribed under the Limitation Act. Mere long
possession, it is trite, for a period of more than 12 years without anythmg more

does not ripen into a title.” .

51. In A.T.. Munichikkanna Reddy v. Revamma, (2007) 6 SCC 59, the Court
considered various facets. of the law of adverse possession and laid down'various
propositions including the following: (SCC pp. 66 & 68, paras 5 & 8)

X X X

8. ... to assess a claim of adverse possession, two-pronged enquiry is réqulred

1. Apphcatlon of limitation provision thereby jurisprudentially “wilful neglect”
element on part of the owner established. Successful application in this regard
distances the title of the land from the paper-owner. .

2. ifi itive_intention i ess on the part of the adv r
effectively shifts the title already distanced from the paper-owner, to the
adverse possessor. Right thereby accrues in favour of adverse posseéssor as
intent to dispossess is_an express statement of urgency and ingentioa in_the

upkeep of the property. (emphasis in _original)” -

(emphasis supphed)
25. In AP.T. Munichikkanna Reddy v. Revamma, (2007) 6 SCC 59, this Court has

observed as under: )
2. The defendant-respondents in their written statement denied and disputed the

80 80
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aforementioned assertion of the plaintiffs and pleaded their own right, title and
interest as also possession in or over the said 1 acre 21 guntas. of land. The
learned trial Judge decreed the suit inter alia holding that the plaintiff-
appellants have acquired title by adverse possession as they have been in
possession of the lands in.question for a period of more than 50 years. On
an appeal having been preferred thereagainst by the respondents before the High
Court, the said judgment of the trial court was reversed holding:

“(i) ... The important averments of adverse possession are twofold. One is to
recognise the title of the person against whom adverse possessjon is claimed.
Another is'to enjoy the property 'adversé to the title-holder's interest after
making ‘him known that such enjoyment is against his own interest. These two
averments are basically absent in this case both in the pleadmgs as well as in
the evidence...

(ii) The ﬁndmg of the court below that the posse_ssion of the plaintiffs became
adverse to the defendants between 1934-36 is again an error apparent on the
face of the record, As it is now clarified before me by the learned counsel for the
appellants that the plaintiffs' claim in respect of the other land of the defendants
is based on the subsequent sale deed dated 5-7-1936.

It is settled law that mere possession even if it.is true for any num ber of years
will not clothe the person in enjoyment with the title by adverse possession. As
indicated supra, the important ingredients of adverse possession should have
been satisfied.” ,

6. Efficacy of adverse possession law in most jurisdictions depends on strong
limitation statutes by operation of which right to access the court expires through
efflux of time. As against rights of the paper-owner, in the context of adverse
possession, there evolves a set of competing rights 'in favour of the adverse
possessor who has, for a long period of time, cared for the land, developed it, as
against the owner of the property who has ignored the property. Modern statutes
of limitation operate, as a rule, not only to cut off one's rlght to bring an -
action for the tecovery of property that has been in the adverse possession
of another for a specified time but also to vest the possessor with title. The
intention of such statutes is not to punish one who ‘neglects to assert rights, but to
protect those who have maintained the possession of property for the time specified
by the statute under claim of right or colour of title. (See American Jurisprudence,
Vol. 3, 2d, p.'81.) It is important to keep in mind while studying the American
notion of adverse possession, especially in the backdrop of limitation. statutes, that
the intention to:dispossess cannot be given a complete go-by. Simple application of
limitation'shall not be &nough by itself for the success of an adverse possession
claim.

8. Therefore, to assess a claim of adverse possession, two-pronged enqguiry is
required:

1. Application of limitation provision thereby Jurlsprudentlally “wilful neglect”
element on part of the owner established. Successful application in this regard
distances the title of the land from the paper-owner.

2. Specific positive intention to dispossess on the part of the adverse
possessor effectively shifts the title already distanced from the paper-
owner, to the adverse possessor. Right thereby accrues in favour of
adverse possessor as intent to dispossess is an express statement of
urgency and intention in the upkeep of the property.

30. In Karnataka Wakf Board the law was stated, thus: (SCC p. 785, para 11)
“11. In the eye of the law, an owner would be deemed to be in possession of a

property so long as there is nointrusion. Non-use of the property by the owner

SR B, 8l
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even for a long time won't affect his title. But the position will be altered when
another person .takes possession of the property and asserts a right over it.
Adverse possession is a hostile possession by clearly asserting 'hostile
title in denial of the title of the true owner. It is a well-settled ptinciple
that a party claiming adverse possession must prove that his possession
is *‘nec vi, nec clam, nec precario’, that is, peaceful, open and continuous.
The possession must be adequate in continuity, in publicity, and in extent to
show that their possession is adverse to the true owners It must start with a
wrongful disposition of the rightful owner and be actual, visible, exclusive, hostile
and continued over the statutory period. (8ee 8.M. Karim v. Bibi S&kins, Parsinni
v. Sukhi and D.N. Venkatarayappa v. State of Karnataka.) Physical fact of
exclusive possession and the animus possidendi to hold as owner in exclusion to
the actual owner are the most important factors that are to be accounted in
cases of this nature. Plea of adverse possession is not a pure question of law but
a blended one of fact and law. Therefore, a person who claims adverse
possession should show: (a) on what date he came into possession, (b) what
was the nature of his possession, (c) whether the factum of possession was
known to the other party, (d) how long his possession has contifiued, and (e) his
possession was open and undisturbed. A person pleading adverse possession has
no equities in his favour. Since he is trying to defeat the rights of the true owner,
it is for him to clearly plead and establish all facts necessary. to establish his
adverse possession.”

26. In State of Haryana v. Mukesh Kumar, (2011) 10 SCC.' 404, the court
considered the question whether the plaintiff had become the owner of the disputed
property by way of adverse possession and in that context considered the decisions in
Revamma (supra) and Fairweather v. St. Marylebone Property Co. Ltd., (1962) 2 AER
288 (ML) and Taylor v. Twinberrow, 1930 All ER Rep 342 (DC) and observed that
adverse possession confers negative and consequential right effected only as
somebody else's positive right to access the court is barred by operation of law. Right
of the paper owner is extinguished and that competing rights evolve in favour of
adverse possessor as he cared for the land, developed it as against:the owner of the
property who had ignored the property. This Court has observed thus:

) “32. This Court in Revamma, (2007) 6 SCC 59 observed that to understand the :
true nature of adverse possession, Fairweather v. St Marylebone Property Co. Ltd.,
(1962) 2 AL ER 288 (HL) can be considered where the House of ‘Lords referrmg to
Taylor v. Twinberrow, (1930) 2 K.B. 16 termed adverse possession as a negative
and consequential right effected only because somebody else’s positive right to
access the court is barred by operation of law. As against the rights of the paper-
owner, in the context of adverse possession, there evolves a set of competing rights

in favour of the adverse possessor who has, for a long period of time, cared for the
i t th ner r W i r

property.”
(emphasis supplied)
27. In Kr/shnamurthy S. Setlur (dead) by LRs. v. O V. Narasimha Setty, (2007) 3
SCC 569, the Court pointed out that the duty of the plamtn‘f while darmmg title based
on adverse possession. The suit-was filed by the plaintiff on 11.12.1981. The trial court
held that the plaintiff has perfected the title in the suit lands based on adverse
possassion, and decreed the suit. This Court has observed that the plaintiff must plead
and prove the date on and from which he claims to be in exclusive, continuous and
undisturbed possession. The question arose for consideration whether tenant’s
possession could be treated as possession of the owner for computation of the period
of 12 years under the provisions of the Act. What is the nature of pleading required in
the plaint to constitute a plea of adverse possession has been emphasised bv this

aL 1] 82
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Court and another question also arose whether the plaintiff was entitled to get back
the possession from the defendants? This Court has observed thus: ;
“12. Section 27 of the Limitation Act, 1963 operates to extinguish the right to
property of a person who does not sue for its possession within the time allowed by
law. The right extinguished is_the right which the lawful owner has and against

wh lai r adver ion i refor intiff wh
claim for adverse possession has to plead e the da from_whi

claims to_be in exclusive, continuous and undisturbed possession. The question

whether possession is adverse or not is often one of simple fact but it may also be a
conclusion of law or a mixed question of law and fact. The facts found must be
accepted, but the, conclusion drawn from them, namely, ouster or adverse
possession is a question of law and has to be considered by the court.

13. As stated, this civil appeal arises from the judgment of the High Court in RFA
No. 672 of 1996 filed by the original defendants under Section 96 CPC. The
impugned judgment, to say the least, is a bundle of confusion. It quotes
depositions of witnesses as findings. It quotes findings of the courts below which
have 'been set aside by the High Court in the earlier round. It criticizes the findings
given by the coordinate Bench of the High Court in the earlier round of litigation. It
does not answer the questxon of Iaw wh»ch arnses for determmatron m thxs case. To

case,; ther he tenants ossession_could be at d 0SS _of th
owner_in computation of the period of twelve rs _under_ Article 64 of
Limitation Act, 1963. Similarly, as an example, the impugned judgment does not
answer the question as to whether the decision of the High Court dated 14.8.1981
in RSA No. 545 of 1973 was at all binding on the LRs. of Iyengar/their alienees. .
Similarly, the impugned judgment does not consider the effect of the judgment
dated 10.11.1961 rendered by the trial court in Suit No. 94 of 1956 filed by K.S.
Setlur against Iyengar inter alia for reconveyance in which the court below did not
accept the contention” of K.S. Setlur that the conveyance executed by Kalyana
Sundtam Iyer .in favour of Iyengar was a benami transaction. Similarly, the
impugned judgment has failed to consider the effect of the observations made by
the civil court in the suit filed by Iyengar for permanent injunction bearing Suit No.
79 of 1949 to the effect that though Shyamala Raju was in possession and
cultivation, whether he was a tenant under Iyengar or under K.S. Setlur was not
concluswaly proved, Similarly, the impugned judgment has not at all considered
the effect of Iyengar or his LRs. not filing a suit on title despite being Ilberty given

to them in the earlier Suit No. 79 of 1949, f advi
courts have to fmd out the plea taken by the plaintiff in the plaint, In the plaint, the
lai who ‘¢l 0 r b dve i ‘h |

Dossess:on He has to plead the period and the date from which he claims to be in
possession. The plaintiff has to plead and prove that his possession was continuous,
exclusive and undisturbed to the knowledge of the real owner of the land. He has to
show a hostile title. He has to communicate his hostility to the real owner. None of
these aspects have been considered by the High Court in its impugned judgment.
As stated above, the impugned judgment is under Section 96 CPC, it is not a
judgment under Section 100 CPC. As stated above, adverse possession or ouster is
an inference to be drawn from the facts proved (sic) that work is of the first

appellate court.”

{emphasis supplied)

28. In A.T. Mun/chikkanna Reddy v. Revamma, (2007) 6 SCC 59, the plaintiff
claimed the title based on adverse possession. The court observed:
V5. Adverse possession in one sense is based on the theory or presumption that

8%
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the owner - has abandoned the property to the adverse possessor on the
acquiescence of the owner to the hostile acts and claims of the person in
possession. It follows that sound qualities of a typical adverse possession lie in it
being open, continuous and hostile. [See Downing v. Bird, 100 So. 2d 57 (Fla.
1958), Arkansas Commemorative Commission v. City. of Little Rock, 227 Ark.
1085 : 303 S.W. 2d 569 (1957); Monnot v. Murphy, 207 N.Y. 240 100 N.E. 742
(1913), Clty of Rock Springs v. Sturm, 39 Wyo. 494 : 273 P. 908 : 97 A.L.R. 1
(1929).

6. Efficacy of adverse possession law in most jurisdictions depend on strong
limitation statutes by operation of which right to access the court expires through
efflux of time. As against rights of the paper-owner, in the context of adverse
possession, there evolves a set of competing rights in favour of the adverse
possessor who has, for a long period of time, cared for the land, developed it, as
against the owner of the property who has ignored the property. Modern statutes of
limitation o erate as a rule, not only to cut off one's right to brm an_action for the

been _in._th ver S I for a
specified t|me but asg to vest the possesscor with_title. The intention of such
statutes is not to punish one who negiects to assert rights but to protect those who
have maintained the possession of property for the time specified by the statute
under claim of right or colour of title. (See American Jurisprudence, Vol. 3, 2d, Page
81). It is important to keep in mind while studying the American notion of Adverse
Possession, especially in the backdrop of Limitation Statutes, that the intention to
dispossess cannot be given a complete go by. Simple application of limitation shall
not be enough by itself for the success of an adverse possession claim.” !

(emphasis supplied)

29, In Halsbury's Laws of England, 4t Edn., Vol. 28, para 777 positions of person in

adverse possession has been discussed and it has been -observed on the basis of

various decisions that a person in possession has a transmissible interest in the

property and after expnratxon of the statutory period, it ripens as good a right to
possession. Para 777 is as under::

“777. Position of person in adverse possession:. While a person who is in
possession of land wutnou; title continues in possession, then, before the statutory
period -has elapsed, he has a transmissible interest in the property which is good
against all the world except the rightful owner, but an interest which is liable at any

moment to be defeated by the entry of the rxghtfut owner; and, if that person is

succeeded in possession by one claiming through him who holds until the expiration
of the statutorv perlod the successor has then as good a right to the possession as

If h ied for the w

(emphasis supplied)

30. In Halsbury's Laws of England, extinction of title by the effect of the expiration

of the period of limitation has also been discussed in Para 783 and once right i's lost to

recover the possession, the same cannot be re-vested by any re-entry or by a
subsequent acknowledgment of title. Para 783 is extracted hereunder:

"783. Extinction of title: At the expiration of the penods prescribed by the
Limitation Act 1939 for any person to bring an action to recover land (including a
redemption action) or an action to enforce an advowson, the title of that person to
the land or advowson is extinguished. This is subject to the special provisions
relating to settled land and land held on trust and the provisions for constituting
the proprietor of registered land a trustee for the person who has acquired title
against him. The extinguished title cannot afterward be revested either by re-entry
or by a subsequent payment or acknowledament of title. “A_rent-charge is

xtingui he r d er iti rre

ay o1
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: (emphasis supplied)

31. Nature of title acquired by adverse possession has also been discussed in the

Halsbury's Laws of England in Para 785. It has been observed that adverse possession

leaves the occupant with a title gained by the fact of possession and resting on the

infirmity of the rights of others to ¢ject him. Sama is 3 “good title”, both at law and in
equity. Para 785 is also extracted hereunder:

“785. Nature of title acquired: The operation of the statutory provision for the

extincti f title is merel tive; it extinguishes the ri title of the
possessed - owne leaves the occu ith _a_title gained the fact of

i a | i on infirmity of th f r to hl
titl eration of the st te i aw and_in

eguity, and wrll be forced by the court on a reluctant ggrchase[ Proof however,

that a vendor and those through whom he claims have had independent possession
‘ of an estate for twelve years will not be sufficient to establish a saleable title
ot without evidence to show the state of the title at the time that possession
commenced. If the contract for purchase is an open one, possession for twelve
years is not sufficient, and a full length of the title is required. Although possession
of land is prima facie evidence of seisin in fee, it does not follow that a person who
has gained a title to land from the fact of certain persons being barred of their
rights has the fee simple vested in himself; for, although he may have gained an
indefeasible title against those who had an estate in possession, there may be
persons entrtled in reversion or remamder whose rrghts are quite unaffected by the
statute.” ‘

(emphasis supplied)
32. In an artxc!e pubhshed in Harvard Law Review on “Title by Adverse Possession”
by Henry W. Ballantine, as to the question of adverse possession and acquisition of
title it has been observed on strength of various decisions that adverse possession
vests the possessor with the complete title as effectually as if there had been a
conveyance by the former owner. As held in Toitec Ranch Co. v. Cook, 191 U.,S. 532,
542 (1903). But the title is independent, not derivative, and “relates back” t5 tha
inception of the adverse possession, as observed. (see Field v. Peoples, 180 1ll. 376,
383, 54 N.E. 304.(1899); Bellefontaine Co. v. Niedringhaus, 181 Ill. 426, 55 N.E. 184
(1899). Cf. La Salle v. Sanitary' District, 260 Ill. 423, 429, 103 N.E. 175 (1913);
AMES, LECTURES ON LEGAL HIST. 197; 3 ANGLO-AMERICAN ESSAYS, 567). The
adverse possessor does not derive his title from the. former owner, but from a new
source of title, his possession. The “investitive fact”.is the disseisin and exercise of
possession as observed in Camp v. Camp, 5 Conn. 291 (1824); Price v. Lyon, 14 Conn.
. Conn, 279, 290 (1841); Ceal Creek, etc. Co. v. East Tenn. I. & C. Co., 105 Tenn. 563;
59 S.W. 634 636(1900). It has also been observed that titles to property should not
remain uncertain and in dispute, but that continued de facto-exercise and assertion of

a right shauld ba eanelugive evidence of the de jure existence of the right.

33. In Lala Hem Chand v. Lala Pearey Lal, AIR 1942 PC 64, the question arose of
the adverse possession where,a trustee had been in possession for more than 12 years
under a trust which is void under the law, the Privy Council observed that if the right
of a defendant owner is extinguished the plaintiff acquires it by adverse possession. In
case the owner suffers his right to be barred by the law of limitation, the practical
effect is the extinction of his title in favour of the party in possessnon The relevant
portion is extracted hereunder:

. The inference from the evidence as a whole is irresistible that- zt was Wlth his
knowledge and implied,consent that the building was consecrated as a Dharmasala
and used as such for charitable and religious purposes and that Lala Janaki Das,
and after him, Ramchand, was in possession of the property till 1931. As forcibly
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pointed out by the High Court in considering the merits of the case, “during the
course of more than 20 years that this building remained in the charge of Janaki
Das, and on:his death in that of his son, Ramchand, the defendant had never once
claimed the property as his own or objected to its being treated as dedicated
property.” This Board held in ('66) 11 M.I.A. 345 : 7 W.R. 21 : 1 Suther. 676 : 2
Sar. 284 (P.C.), Gunga Gobindas Mundal v. The Collector of the Twenty Four
Pergunnahs, at page 361, that if the owner whose property is encroached upon

suffers his r|qht to be barred by the law of hmltatlon the Dractlcal effec‘c IS the
f th ”

ct, sa .
“At the determination of the period hereby limited to any person for instituting
a suit for possession of any property his right to such property shall be
extinguished.” Lala Janaki Das and Ramchand having held the property adversely
for upwards of 12 years on behalf of the chari which it -was _dedicated, i
ollows that the title to it, acquired b rescription, has become ve te in_the

uor'n wou sohave ome t e conclusio tth i e
an 1i tion, h o) t Vi h

aia Janaki Das retamed ggssessmn of the suit property as ;rustee for the benefit

of the author of the trust and his legal representatives, and that presumably S.

10, Limitation Act, would apply to the case, though he does not specifically refer

to the section. For the above reasons, their Lordshlgs hold that the plaintiffs have

li ir titl i r W f
12 vear: he t obtained posse SlOn of it; and since the suit was
brought in Januau Q33, within so short a time as two years of dispossession,

the plaintiffs are entitled to recover it from the defendant, whose title to hold it if
he had any has become extinct by limitation, in whichever manner he may have
obtained possession permissively or by trespass.”

(empha,sns supplied)

34. In Tichborne v. Weir, (1892) 67 LT 735, it has been observed that considering
the effect of limitation is not that the right of one person is conveyed to another, but
that the right is extinguished and destroyed. As the mode of conveying the title is not
prescribed in the Act, the Act does not confer it. But at the same time, it has been
sbearved that yat hig “title under the Act is acquired” solely by the extinction of the
right of the prior rightful owner; not by any statutory transfer of the estate. In the said
case question arose for transfer of the lease formerly held by Baxter to Giraud who for
over 20 years had been in possession of the land without any acknowledgment to
Baxter who had equitably mortgaged the lease to him. The question arose whether the
statute transferred the lease to Giraud and he became the tenant of the landlord. In
that context, the aforesaid observations have been made. It has been held what is
acquired would depend upon what right person has against whom he has prescribed
and acquisition ‘of title by adverse possession would not more be than that. The lease
is not transferred under a statute but by the extinguishment of rights. The other
person ripens the right. Thus, the decision does not run counter to the various
decisions which have been discussed above and deals with the nature of title conferred
by adverse possession.

35. The decision in Taylor v. Twinberrow, (1930) 2 K.B. 16 has also been referred to
submit to the contrary. In that case, also it was a case of a dispute between the
tenant and sub-tenant. The Kings Bench considered the effect of the expiration of 12
years' adverse possession under section 7 of the Act of 1833 and observed that that
does confer a title, whereas its effect is merely negative to destroy the power of the
then tenant Tavlor to claim as a landlord against the sub- tenant in possession. It

86 | ( - 86
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would not destroy the right of the fraahsldar, if Taylar's tenancy was determined, by,
the freeholder, he could eject the sub-tenant. Thus, Taylor's right would be defeated
and not that of the freeholder who was the owner and ‘gave the land on the tenancy to
Taylor. In our opinion, the view is in:consonance with.the law of adversé possession as
administered in India. As the basic principle is that if a person is having a limited
right, a person against him can prescribe only to acquire that limited. right which is
extinguished and not beyond that. There is a series of decisions laying down this
proposition of law. as to the effect of adverse possession as against limited owner if
extinguishing title of the limited owner not that of reversion or having some other title,
Thus, the decision. in Taylor v. Twinberrow (supra) does not negate the acquisition of
title by way of adverse possession but rather affirms it.
=6, The operation of the statute of limitation in giving a title is merely negative; it
extinguishes the right and title of the dispossessed owner and leaves the occupant
with a title gained by the fact of possession and resting on the infirmity of the right of
others to eject him. Perry v. Clissold, (1907) AC 73 has been referred to in Nair
Service Society Ltd. v. K.C. Alexander (supra) in which it has been observed that it
cannot be disputed that a person in possession of land in the assumed character of
owner and exercising peaceably the ordinary rights of ownership has a’ perfectly good
title against all the world but the original owner, and if the original owner does not
come forward and assert his title by the process of law within the period prescribed
under the statute-of limitation applicable to the case, his right is forever extinguished
and the possessory owner acquires an absolute title. In Ram Daan (Dead) through
LRs. v. Urban Improvement Trust, (2014).8 SCC 902, this Court has observed thus:
“11. It is settled position of law laid down by the Privy Council in Perry V.
Clisseld, 1907 AC 73 (PC) (AC p. 79)
“It cannot be disputed that a person in poasassisn of land in the assumed
character of owner and exercising peaceably the ordinary rights of ownership has
a perfectly good title against all the world but the rightful' owner. And if the
rightful owner does not come forward and assert his title by the process of law
within the period prescribed by the provisions: of the Statute. of. Limitations
applicable to the case, his r:ght is. forever extinguished, and the possessory
owner acquires an absolute title.”
The above statement was quoted with the approval by this Court in Nair Service
Socigty Ltd. v. K.C. Alexander, AIR 1968 SC. 1165. Their Lordships at para 22
emphatfcally stated: (AIR p. 1175)

22, The' cases of the Judicial Committaa are not binding on us but we
approve of the dictum in Perry v. Clissold, 1907 AC'73 (PC)."" .

37. The decision in Fairweather v. St. Maryleboné Property Co. Ltd., (1962) 2 AER
288 (HL) has also been referred, to submit that adverse possession is a negative
concept where the possession had been taken against-the tenant, its operation was
only to bar his right against men in possession. As already discussed above, it was a
case of limited right possessed by the tenant and a sub-tenant could only perfect his
right against the tenant who inducted him as sub-tenant prescribed against the tenant
and not.against the freeholder. The decision does not run counter to any other decision
discussed and is no help to hold that plaintiff cannot take such a plea or hold that no
right is conferred by adverse possession. It may be a negative right but an absolute
one. It confers title as owner in case extinguishment is of the right of ownership.

38. The plaintiff's right to raise the plea of adverse possession has baan rassgnizad
in several decisions of the High Court also. If such a case arises on the facts stated in
the plaint and the defendant is not taken by surprise as held in Nepen Bala Debi v. Siti
Kanta Banerjee, (1910) 8 Ind Cas 41 (DB) (Cal), Ngasepam Ibotombi Singh v.
Wahengbam Ibohal Singh, AIR 1960 Manipur 16, Aboobucker s/o Shakhi Mahomed
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Laloo v. Sahibkhatoon, AIR 1949 Sindh 12, Bata Krista Pramanick v. Shebaits of
Thakur Jogendra Nath Maity, AIR 1919 Cal. 339, Ram Chandra Sil v. Ramanmani Dasi,
AIR 1917 Cal. 469, Shiromani Gurdwara Parbhandhak Committee, Khosakotla v. Prem
Das, AIR 1933 Lah 25, Rangappa Nayakar v. Rangaswami Nayakar, AIR 1925 Mad.
1005; Shaikh Alimuddin v. Shaikh Salim, 1928 1C 81 (PC). .

39. In Pannalal Bhagirath Marwadi v. Bhaiyalal Bindraban Pardeshi Teli, AIR 1937
Nagpur 281, it has. been observed that in-between two trespassers, one who is
wrongly dispossessed by the other trespasser, can sue and recover possession. A
person in possession cannot be dispossessed otherwise than in due course of law and
can sue for injunction for protecting the possession as observed in Krlshna Ramm
Mahale (dead) by L.Rs v. Shobha Venkat Rao, (1989) 4 SCC 131, State of U.P. v.
Maharaja Dharmander Prasad Singh, (1989) 2 SCC 505. .

40. In Radhamoni Debi v. The Collector of Khulna, (1900) ILR 27 Cal. 943 it was
observed that to constitute a possessory title by adverse possession, the possession
required to be proved must be adequate in continuity in publicity, and in the extent to
show for a period of 12 years.

41, In Somnath Burman v. S.P. Raju, (1969) 3 SCC 129, the Court recogmzed the
right of the plaintiff to such declaration of title and for an injunction. Section 9 of the
Specific Relief Act is in no way inconsistent, the wrongdoer cannot resist suit on the
ground that titie and right are in a third person. Right to sue is available to the
plaintiff-against owners as well as others by taking the plea of advérse possession in
the plaint. '

42, In Hemaji Waghajl Jat v. Bhikhabhai Khengarbhai Harijan, (2009) 16 SCC 517,
relying on T. Anjanappa v. Somalingappa, (2006) 7 SCC 570, observed that title can
be based on adverse possession. This Court has observed thus: .

“23. This Court had an occasion to examine the concept of adverse possessmn in
T. Anjanappa v. Somalingappa, (2006) 7 SCC 570.

The court observed that a person who bases his title on adverse possession must
show by clear and unequivocal evidence that his title was hostile to the real owner
and amounted to denial ‘of his title to the property claimed. The court' further
observed that: (SCC p.577, para 20)

“20.... The classical requirements of acquisition of title by adverse possession
are that such possession in denial of -the true owner's title must be peaceful,
open and continuous. The possession must be open and hostile enough to be
capable of being known by the parties interested in the property, though it-is not
necessary that should be evidence of the adverse possessor actually informing
the real owner of the former's hostile action.””

43. At the same time, this Court has also observed that the law of adverse
possession is harsh and Legxslature may consider a change in the law as to adverse

possession. !

44. In the light of the aforesaid discussion, when we consider the decision in
Gurdwara Sahib v. Gram Panchayat Village Sirthala, (2014) 1 SCC 669 decided by two
-Judge Bench wherein a question arose whether the plaintiff is in adverse possession
of the suit land this Court referred to the Punjab & Haryana High:Court decision on
Gurdwara Sahib Sannauli v. State of Punjab, (2009) 154 PLR 756 and observed that
there cannot be ‘any quarrel” to the extent that the judgments of courts below are
correct and without any blemish. Even if the plaintiff is found to be in adverse
possession, it cannot seek a declaration to the effect that such adverse possession has
matured into ownership. The dlscussmn made is confined. to para 8 on!y The same is
extracted hereunder: )

“4. In so far as the ﬁrst issue. is concerned, it was decnded in favour of the

plaintiff returnmg the findings ‘chat the appellant was in'adverse possassion of the
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suit property since 13.4.1952 as this fact had been proved by a plethora of
documentary evidence produced by the appellant. However, while deciding the
second issue, the court opined that no declaration can be sought on the basis of

adverse possession_inasmuch as adverse possession can be used as a shield and
not as a sword. The learned Civil Judge relied upon the judgment of the Puniab and

Haryana High Court in- Gurdwara Sahib Sannuali v. State of Punjab, (2009) 154 PLR
756 and thus, decided the issue against the plaintiff. Issue 3 was also, in the same
vein decided against the appe!lant

'"There cann uarrel to this extent that the judgment

Qelow are c grregt and wr hout anx blemish. Even if the plaintiff is fggg g to b m

(emphasis supplied)

45. 1t is apparent that the point whether the plaintiff can take the plea of adverse
possession was not contested in the aforesaid decision and none out of the plethora of
the aforesaid decisions including of the larger Bench were placed for consideration
before this Court. The judgment is based upon the proposmon ‘of law not being
questioned as the point was not disputed. There 'no reason is glven, only observation
has been recorded.in one line.

46. It is also pertinent to mention that the decision of this court in Gurudwara
Sahib v. Gram Panchayat Village, Sirthala (supra) has been relied upon in State of
Uttarakhand v. Mandir Sri Laxman Sidh Maharaj, (2017) 9 SCC 579. In the said case,
no plea of adverse possession was taken nor issue was framed as such this Court held
that in the absence of pleading, issue and evidence of adverse possession suit could
not have been decreed on that basis. Given the aforesaid, it was not necessary to go
into the question of whether the plaintiff could have taken the plea of adverse
possession. Nonetheless, a passing observation has been made without-any discussion
of the aspect that the court below should have seen that declaration of ownership
rights over the suit property could be granted ta the plaintiff an strangth of adverse
posseassion (see: Gurudwara Sahib'v. Gram Panchayat, Sirthala). The Court observed:

“24. By no stretch of imagination, in ‘our view, such a declaration of ownership
over the suit property and right of easement over a well could be granted by the
trial court in the plaintiff's favour because even the plamtxff did not claim title in the
suit property 'on the strength of ° ‘adverse possession”. Neither were there any
pleadings nor any issue much.less evidence to prove the adverse: possession on
land and for grant of any easementary right over the well. The cour’cs below should

ave seén th Q clarati f ownershi _ r_th ert | '
granted to the plaintiff on the strength of “adverse possession” (see Gurdwara

Sahib v. Gram Panchayat Village Sirthala, (2014) 1 SCC 669. The courts below also

should have seen that courts can grant only that relief which is claimed by the

plaintiff in the plaint and such relief can be granted only on the pleadings but not
beyond it. In other words, courts cannot travel beyond the pleadings for granting

any relief. This principle is fully applied to the facts of this case againgt tha
plaintiff.” )

(emphaS|s supplied)

47. Again in Dharampal (Dead) through LRs v. Punjab Wakf Board, (2018) 11 SCC
449, the court found the averments in counterclaim by the defendant do not constitute
plea of adverse possession as the point of start of adverse possession was not pleaded
and Wakf Board has filed a suit in the year 1971 as such perfecting title by adverse
possession did not arise at the same time without any discussion on the aspect that

.‘ ‘ "
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whether plaintiff can take plea -of adverse possession.' The Court held that in the
counterclaim the defendant cannot raise this plea of adverse possessi‘on. This Court at
the same relied upon to. observe that it was bound by the decision in Gurdwara Sahib
v. Gram Panchayat Village Sirthala (supra), and logic was applled to the counterclaim
also. The Court observed:

"28. In the first place, we find that this Court in Gurdwara Sahib v. Gram
‘Panchayat Village Sirthala, (2014) 1 SCC 669 has held in para 8 that a plea of
adverse possession cannot be set up by the plaintiff to claim ownership over the
suit property but such plea can be raised by the defendant by way of defence in his
written statement in answer to the plaintiff's claim. We are bound by this view.

34. Applying the aforementioned principle of law to the facts of the case on
hand, we find absolutely no merit in this plea of Defendant 1 for the following
reasons:

34.1. First, Defendant 1-has only averred in his plaint (counterclaxm) that he,
through 'his' father, was in possession of the suit land since 1953. Such
averments, in our opinion, do not constitute the plea of “adverse possessron
the light of law laid down by this Court quoted supra.

34.2. Second, it was not pleaded as to from which date Defendant 1's
possession became adverse to the plaintiff (the Wakf Board). !

34.3. Third, it was also not pleaded that when his adverse possession was
completed and ripened into the full ownership in his favour.

34.4. Fourth, it could not be so for the simple reason that the plaintiff (Wakf
Board) had filed a suit in the year 1971 against Defendant 1's father in relation
to the suit land. Therefore, till the year 1971, the question of Defendant 1
perfecting his title by “adverse possession” qua the plaintiff (Wakf Board) did not
arise. The plaintiff then filed present suit in the year 1991 and, therefore, again
the question of perfecting the title up to 1991 qua the plaintiff did not arise.”

. (emphasis supplied)

48. In State of Uttarakhand v. Mandir Shri Lakshmi Siddh Maharaj (supra) and
Dharampal (dead) through LRs v. Punjab Wakf Board (supra), there. is no discussion
on the aspect whether the plaintiff can later take the plea of adverse ppssession. It
does not appear that proposition was contested and earlier binding decisions were also
not placed for consideration of the Court. As there is no independent consideration of
the question, we have to examine mainly the decision in Gurdwara Sahib v. Gram
Panchayat Village Sirthala (supra).

49. When we consider the decision rendered by Punjab & Haryana High Court in
Gurdwara Sahib Sannauli (supra), which has been referred by this Court in Gurudwara
Sahib v. Gram Panchayat, Sirthala (supra), the following is the discussicn made by the
High Court in the said decision:

“10. I have heard learned Counsel for the parties and perused the record of the
appeal. 1 find force in the contentions raised by learned counsel for the
respondents. In Bachhaj Nahar v. Nillima Mandal, 1.T. 2008 (13) S.C. 255 the
Hon'ble Supreme Court has authoritatively laid down that if an argument has been
given up or has not been raised, same cannot be taken up in the Regular Second
Appeal. It is also relevant ts mention here that in Bhim Singh v. Zile Singh, {(2006)
3 RCR Civil 97, this Court has held that no declaration can be sought by a plaintiff
about ownershlp based on adverse possession as such plea is available only to a
defendant against the plaintiff. Similarly, in R.S.A. No. 3909 of 2008 titled as State
of Haryana v. Mukesh Kumar, (2009) 154 P.L.R. 753, decided on 17.03.2009 this
Court has also taken the same view as aforesaid in Bhim Singh's case (supra).”

50. There is no independent consideration. Only the decision of the same High
Court in Bhim Singh v. Zila Sinah, AIR 2006 P&H 195 has been relied upon to hold

.
.
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that no declaration can be sought by the plaintiff based on adverse possession.

51. In 8him Singh (supra) the plaintiffs had filed a suit for declaration and
injunction Claiming ownership based en advaraa passession. Defendants contended
that plaintiffs were not in possession. The Punjab & Haryana High Court in Bhim Singh
v. Zila Singh (supra) has assigned the reasons and observed thus:

“11. Under Article 64 of the Limitation Act, as suit for possession of immovable
property by a plaintiff, who while in possession of the property had been
dispossessed from such possession, when such suit is based on previous possession
and not based on title, can be filed within 12 years from the date of dispossession.
Under Article 65 of the Limitation Act, a suit for possession of immovable property
or any interest therein, based on t!tle, can be filed by a person claiming title within
12 years. The limitation under this Article commences from the date when the

poscession .of . the defendant becomas advarse 8 the plaintff. In' these
circumstances, it is apparent that to contest a suit for possession, filed by a person
on the basis of his title; a plea of adverse possession can be taken by a _defendant
who is in hostile, continuous and open possession, to the knowledge of the true
owner, if such 'a person has remained in nossessuon for a Denod of 12 vears. It
na ses i n

rally - h inferr t pl

mentioned: “when the pdssession of the defendant becomes adverse to the
plaintiff.” Thus, a perusal of the aforesaid Article 65 shows that the plea is available
only to a defendant against a plaintiff. In these circumstances, natural inference
must follow that when such a plea of adverse possession is only available to a
defendant, then no declaration can be sought by a plaintiff with regard to his
ownarship on the bagis.of an adverse possession.

12. I am supported by a judgment of Delhi High Court in 1993 3 105 PLR (Delhi
Section) 70, Prem Nath' Wadhawan v. Inder Rai Wadhawan.

13. The following observations made in the Prem Nath Wadhawan's case (supra)
may be noticed:

“I have given my thoughtful consideration to the submissions made by the
learned Counsel for the parties and have also perused the record. I do not find
any merit in the contention of the learned Counsel for the plaintiff that the
plaintiff has become absolute owner of the suit property by virtue of adverse
possession as the plea of adverse possession can be raised in defence in .a suit
for recovery of possession but the relief for declaration that the plaintiff has
become absolute owner, cannot be granted on the basis of adverse possession.”

' (emphasis supplied)

52. The Punjab & Haryana’ ngh Court has proceeded on the basis that as per Article
65, the plea of adverse possession is available as a defence to a defendant.

53. Article 65 of the Act is extracted hereunder:

. Description of suit Period -. of| Time from
: limitation which
' period
. begins to
. . . run
65. . For possession of immovable property or| Twelve When the

: any interest therein based on title. years. . possession
' Explanation.— For the purposes of this - of the

“article— . defendant
' (a) where the suit is by a remainderman, becomes

- a reversioner (other than a landlord) or a adverse to

. ‘ 9
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devisee, the possession of the defendant the
shall be deemed to become adverse only plaintiff.
when the estate of the remainderman, ‘ ,
reversioner or devisee, as the case may
be, falls into possession; . .
(b) - where the suit is by a Hindu or
Muslim entitled to the possession of
immovable property on the death of a
Hindu or Muslim female, the possession ! '
of "the ‘defendant shall be deemed to :
become adverse only when the female
dies; )
(c) where the suit is by & purchassr at & .
sale in execution of a decree when the '
judgment-debtor was out of possession '
~at the .date of the sale, the purchaser
shall be deemed to be a representative of] '
the judgment-debtor who was out of
possession.

54, The conclusion reached by the High Court is based on an inferential process
because of the language used in the III" Column of Article 65. The expression is used,
the limitation of 12 years runs from the date when the possession of the defendant
becomes adverse to the plaintiff. Column No. 3 of Schedule of the Act nowhere
suggests that suit cannot be filed by the plaintiff for possession of immovable property
or any interest therein based on title acquired by way of adverse possession. There is
absolutely no bar for the perfection of title by way of adverse possession whether a
person is suing as the plaintiff or being sued as a defendant. The inferential process of
interpretation employed by the High Court is not at all permissible. It does not follow
from the language used in the statute. The large number of decisions of 'this Court and
various other decisions of Privy Council, High Courts and of English courts which have
been discussed: by us and observations made in Halsbury Laws based on various
decisions indicate that suit can be filed by plaintiff on the basis of title acquired by
way of adverse: possession or on the basis of possession under Articles 64 and 65.
There is no bar under Article 65 or any of the provisions of Limitation Act, 1963 as
against a plaintiff who has perfected his title by virtue of adverse possession to sue to
evict a person or to protect his possession and plethora of decisions: are to the effect
that by virtue of.extinguishment .of title of the owner,' the person in possession
acquires absolute title ‘and -if actual owner dispossesses another person after
extinguishment of his title, he can be evicted by such a person by filing of suit under
Article 65 of the Act. Thus, the decision of Gurudwara Sahib v. Gram Panchayat,
Sirthala (supra) and of the Punjab & Haryana ngh Court cannot be ‘said to be laying
down the correct law. More so because of. various decisions of this Court to the
contrary.

55. In Gurudwara Sahib v. Gram Panchayat, Sirthala (supra) proposition was not
disputed. A decision based upon concession cannot be treated as precedent as has
been held by this Court in State of Rajasthan v. Mahaveer Oil Industries, (1999) 4 SCC
357, Director of Settlements, A.P. v. M.R. Apparao, (2002) 4 SCC 638, Uptron India
Limited v. Shammi Bhan, (1998) 6 SCC 538. Though, it appears that there was some
expression of opinion since the Court observed there cannot be any quarrel that plea of
adverse possession cannot be' taken by a plaintiff. The fact rémains that the
proposition was not disputed and no argument to the contrary had been raised, as
such there was: no decision on the aforesaid aspect only an observation was made as
to proposition of law, which is palpabfy incorrect. AR
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56. The statute does not define adverse possession, it is a common law concept,
the peripd of which has been prescribed statutorily under the law of limitation Article
65 as 12 years. Law of limitation does not define the concept of adverse possession
nor anywhere contains a provision that the plaintiff cannot sue based on adverse
possession. It only deals with limitation to sue and extinguishment of rights. There
may be a case where a person who has perfected his title by virtue of adverse
possession is sought to be ousted or has been dispossessed by a forceful entry by the
ownar oF by some other person, his right to obtain pessgssion can be resisted only
when the person who is seeking to protect his possession, is able to show that he has
also perfected his title by adverse possession for requisite period agamst such a
plaintiff;

57. Under Article 64 also suit can be filed based on the possessory title. Law never
intends ‘a person who has perfected title to be deprived of filing suit under Article 65
to recover possession and to render him remediless. In case of infringement of any
other right attracting any other Article such as in case the land is sold away by the
owner dfter the extinguishment of his title, the suit can be filed by a person who has
perfected his title by adverse possession to question alienation and attempt of
dispossession.

58. Law of adverse pdssession does not qualify only a defendant for the acquisition
of title by way of adverse possession, it may be perfected by a person who is filing a
suit. It only restricts a right of tha owner to recover possession before the peried of
limitation fixed for the extinction of his rights expires.. Once right is extinguished
another person acquires prescriptive right which cannot be defeated by re-entry by the
owner or subsequent acknowledgment of his rights. In such a case suit can be filed by
a person whose right is sought to be defeated.

59. In India, the law respect possession, persons are not permitted to take law in
their hands and dispossess a person in possession by force as observed in Late
Yashwant Singh (supra) by this Court. The suit can be filed only based on the
possessoéry title for appropriate relief under the Specific Relief Act by a person in
possession. Articles 64 and 65 both are attracted in such cases as held by this Court in
Desh Raj v. Bhagat Ram (supra). In Nair Service Society (supra) held that if rightful
owner does not commence an action to take possession within the period of limitation,
his rights are lost and person in pégaassion acquires an absolute title.

60. In Sarangadeva Periya Matam v. Ramaswami Gounder, (supra), the plaintiff's
suit for recovery of possession was decreed against Math based on, the perfection of
the title by way of adverse possession, he could not have been dispossessed by Math.
The Court held that under Article 144 read with Section 28 of the Limitation Act, 1908,
the title of Math extinguished in 1927 and the plaintiff acquired title in 1927. In 1950,
he delivered possession, but such delivery of possession did not transfer any title to
Math. The suit filed in 1954 was held to be within time and decreed.

61. There is the acquisition. of title in favour of plaintiff though it is negative
conferral of right on extinguishment of the right of an owner of the property. The right
ripened by prescription by his adverse possession is absolute and on dispossession, he
can sue based on ‘title’ as envisaged in the opening part under Article 65 of Act. Under
Article 65, the suit can be filed based on the title for recovéry of pogsession within 12
years of the start of adverse possession, if any, set up by the defendant. Otherwise
right to recover possession based on the title is absolute irrespective of limitation in
the absence of adverse possession by the defendant for 12 years. The possession as
trespasser is not adverse nor long possession is synonym with adverse possession.

62. In Article 65 in the opening part a suit “for possession of immovable property or
any interest therejn based on title” has been used. Expression “title” would include the
title acqurred by the plaintiff by way of adverse possessnon The title is perfected by
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adverse possession has been held in a catena of decisions.

63. We are not inclined to accept the submission that there is no conferral of right
by adverse possession. Section 27 of Limitation Act, 1963 provides for extinguishment
of right on the lapse of limitation fixed to institute a suit for possession of any
property, the right to such property shall stand extinguished. The concept of adverse
passassisn as avslved goaes bayond it op completion of period and extinguishment of
right confers the same right on the possessor, which has'been extinguished and not
more than that. For a person to sue for possession would indicate that right has
accrued to him in presenti to obtain it, not in futuro. Any property in Section 27 would
include corporeal or incorporeal property. Article 65 deals with immovable property.

64. Possession is the root of title and is right like the property. As-ownership is also
of different kinds of viz. sole ownership, contingent ownership, corporeal ownership,
and legal equitable ownership. Limited ownership or limited right to property may be
enjoyed by a holder. What can be prescribable against is limited to.the rights of the
holder. Possession confers enforceable right under Section 6. of the Specific Relief Act.
It has to be looked into what kind of possession is enjoyed viz. de facto i.e., actual, ‘de
jure possession’, constructive possession, concurrent possession over a small portion
of the property. In case the owner is in symbolic possession, there is no dispossession,
there can be formal, exclusive or joint possession. The joint possessor/co-owner
possession is not presumed to be adverse. Personal law also plays a role to construe
nature of possession.

65. The adverse possession requires all the three classic requirements to co-exist at
the same time, namely, nec-vi i.e. adequate in continuity, nec-clam i.e., adequate in
publicity and nec-precario i.e. adverse to a competitor, in denial of title and his
knowledge. Visible, notorious and peaceful so that if the owner does not take care to
know notorious facts, knowledge is attributed to him .on the basis that but.for due
diligence he would have known it. Adverse possession cannot be decreed on a title
which is not pleaded. Animus possidendi under hostile colour of title is required.
Trespasser's long possession is not synonym with adverse possession. Trespasser's
possession is construed to be on behalf of the owner, the casual user dges not
sonstituta advarsa passassisn. The swner can take possession from a tragpassar at any
point in time. Possessor looks after the property, protects it and in case of agricultural
property by and the large concept is that actual tiller should own the land whp works
by dint of his hard labour and makes the land cultivable. The legislature in various
States confers rights based on possession.

66. Adverse possession is heritable and there can be tackmg of adverse pOSSesswn
by two or more persons as the right is transmissible one. In our opinion, it confers a
perfected right which cannot be defeated on reentry except as provided in Article 65
itself. Tacking is based on the fulfillment of certain conditions, tacking maybe by
possession by the purchaser, legatee or assignee, etc. so as to constitute continuity of
possession, that person must be claiming through whom it is-sought to be tacked, and
would depend on the identity of the same property under the same right. Two: distinct
trespasselrs cannot tack their possession to constitute conferral of right by adverse

possession for the prescribed period. |

67. We hold that a person in possession cannot be ousted by another person except
by due procedure of law and once 12 years' period of adverse possession is over, even
owner's right to eject him is lost and the possessory owner acquires right, title and
interest possessed by the outgoing person/owner as the case may be against whom he
has prescribed. In our opinion, consequence is that once the right, title or interest is
acquired it can be used as a sword by the plaintiff as well as a shield by the défendant
within ken of Article 65 of the Act and any person who has perfected title by way of
adverse possession, can file- a suit for restoration of possession in case of

ay \, iain ey
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dispossession. In case of dispossession by another person by taking law in his hand a
possassspy suit &an ‘be maintained under Article 64, even before the ripening of title
by way of adverse possession. By perfection of title on extinguishment ‘of the owner's
title, a person cannot be remediless. In case he has been dispossessed by the owner
after having lost the right by adverse possession, he can be evicted by the plaintiff by
taking the plea of adverse possession. Similarly, any other person who might have
dispossessed the plaintiff having perfected title by way of adverse possession can also
be evicted until and unless such other person has perfected title .against such a
plaintiff by adverse possession. Similarly, under other Articles also in case of
infringement of any of his rights, a plaintiff who has perfected the title by adverse
possession, can sue and maintain a suit.

68. When we consider the law of adverse possessmn as has developed vis-a-vis to
property dedicatéd to public Use, courts have been loath to confer the right by adverse
pogsesgion, Thare are instances when such properties are encroached upen and then @
plea of adverse possession is raised. In Such cases, on the land reserved for public
utility, it is desirable that rights should not accrue. The law of adverse possession may '
cause harsh consequences, hence, we are constrained to observe that it would be
advisable that concerning such properties dedicated to public cause, it is made clear in
the statute of limitation that no rights can accrue by adverse possession. _

69. Resultantly, we hold that decisions of Gurutiwara Sahab v. Gram Panchayat
Village Sirthala (supra) and decision relying on it in State of Uttarakhand v. Mandir
Shri Lakshmi Siddh Maharaj (supra) and Dharampal (dead) through LRs v. Punjab
Wakf Board (supra) cannot be said to be laying down the law correctly, thus they are
hereby overruled. 'We hold that plea of acquisition of title by adverse possession can
be taken by plaintiff under Article 65 of the Limitation Act and there is no bar under
the Limitation Act, 1963 to'sue on aforesaid basis in case of infringement of any rights

of & plaintiff. _
70. Let the matters be’ placed for consrderatxon on- merits before the appropriate

Bench,
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